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 1 P R O C E E D I N G 

 2 CHAIRMAN GETZ:  Okay.  Good morning,

 3 everyone.  We'll open the hearing in consolidated  Dockets

 4 DW 04-048 and 11-026.  On February, 4, 2011, the City of

 5 Nashua and Pennichuck Corporation filed a Joint P etition

 6 for approval of the City of Nashua's acquisition of

 7 Pennichuck Corporation.  An order of notice was i ssued on

 8 February 9 setting a prehearing conference that w as held

 9 on February 24th.  Subsequently, a series of secr etarial

10 letters approved a procedural schedule, granted

11 interventions, and granted the Motion to Consolid ate, also

12 approved a series of revisions to the procedural schedule,

13 leading to the hearing this morning.

14 I also note that a settlement was filed

15 on October 18th, with, I guess, a fully signed re vision or

16 a form filed on October 24th.

17 So, with that, let's take appearances

18 please.

19 MR. SERELL:  Good morning.  I'm Andrew

20 Serell, from Rath & Young, and I represent the Ci ty of

21 Nashua.

22 CHAIRMAN GETZ:  Good morning.

23 MR. ARDINGER:  Good morning.  Bill

24 Ardinger, from Rath & Young.  I represent the Cit y of
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 1 Nashua.

 2 MR. CAMERINO:  Good morning,

 3 Commissioners.  Steve Camerino, from McLane, Graf ,

 4 Raulerson & Middleton, on behalf of the Pennichuc k

 5 companies.  

 6 CHAIRMAN GETZ:  Good morning.

 7 MR. BOUTIN:  Edmund Boutin, Boutin

 8 Altieri, I represent the Town of Merrimack.  

 9 CHAIRMAN GETZ:  Good morning.

10 MR. ALEXANDER:  Good morning.  John

11 Alexander, with Ransmeier & Spellman, representin g

12 Anheuser-Busch.

13 CHAIRMAN GETZ:  Good morning.

14 MR. JUDGE:  Good morning.  Steve Judge,

15 Wadleigh, Starr & Peters, representing the Merrim ack

16 Valley Regional Water District.

17 CHAIRMAN GETZ:  Good morning.

18 MR. TEEBOM:  I'm Fred Teebom.  I'm a

19 citizen intervenor.

20 CHAIRMAN GETZ:  Good morning.

21 MR. WIESNER:  Good morning.  David

22 Wiesner, with Olson & Gould, representing the Tow n of

23 Milford.

24 CHAIRMAN GETZ:  Good morning.
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 1 MS. HOLLENBERG:  Good morning,

 2 Commissioners.  Rorie Hollenberg, here on behalf of the

 3 Office of Consumer Advocate.  And, with me today is

 4 Meredith Hatfield and Stephen Eckberg.  

 5 CHAIRMAN GETZ:  Good morning. 

 6 MS. THUNBERG:  Good morning,

 7 Commissioners.  Marcia Thunberg, representing Sta ff.  And,

 8 I also have an administrative topic to discuss.  Before

 9 you you will see a list entitled "Joint Petitione rs'

10 Exhibits List".  And, we have -- the parties to t he docket

11 have tried to be efficient in our presentation to  you

12 today.  It is our intent or the parties have agre ement on

13 the identification of the exhibits that are liste d in this

14 list.  There are -- there is also a presentation by the

15 Town of Merrimack, in addition to the Joint Petit ioners,

16 and the Town of Merrimack has provided you with a  binder

17 with its exhibits.  So, it is our intent to abide  by these

18 numbers in the presentation today.  Parties would  like to

19 forgo authenticating the exhibits.  And, we also have

20 panel presentations today.  And, with each panel,  the

21 parties would like to have the Settling -- the si gnatories

22 to the Settlement Agreement do their direct exami nation of

23 the witnesses before it's opened up for the non-S ettling

24 Parties.  So, I think that was it for administrat ive
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 1 things?  Okay.

 2 CHAIRMAN GETZ:  Any objection to that

 3 procedure?

 4 (No verbal response) 

 5 CHAIRMAN GETZ:  Okay.  Hearing nothing,

 6 then we will adopt the identifications of the exh ibits as

 7 set forth in the Joint Petitioners Exhibit List a nd the

 8 Town of Merrimack's Exhibit List.  And, I guess w e can

 9 turn to then the City and Pennichuck to put on a panel.

10 MR. SERELL:  Great.  Thank you,

11 Commissioner.  For our first panel, we'd like to call

12 Mayor Lozeau and John Patenaude.  And, just to gi ve you a

13 little preview, our first panel is going to just give an

14 overview of the public interest criteria and how it

15 applies to this Agreement, probably about 15 minu tes or

16 so.  Then, we'll have a second panel to discuss a  little

17 more specifics of the Settlement Agreement, and t hen that

18 will be it for us.

19 CHAIRMAN GETZ:  Okay.  Thank you.

20 MR. SERELL:  Before you are seated,

21 would you raise your right hand, each of you.

22 (Whereupon Donnalee Lozeau and       

23 John L. Patenaude were duly sworn by 

24 Atty. Serell.) 
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 1 MR. SERELL:  Please have a seat.

 2 CMSR. IGNATIUS:  Mr. Serell, before you

 3 begin, --

 4 MR. SERELL:  Yes.

 5 CMSR. IGNATIUS:  -- just so I know.  Who

 6 will be testifying in your second panel?

 7 MR. SERELL:  Second panel will be Mr.

 8 Patenaude, joined by Donald Ware and Bonalyn Hart ley of

 9 the Pennichuck companies.

10 CMSR. IGNATIUS:  Thank you.  And, then,

11 will there be a Staff witness as well in another panel or

12 separately?

13 MS. THUNBERG:  Staff was going to offer

14 Mark Naylor separately.  

15 CMSR. IGNATIUS:  Thank you.  Are there

16 other witnesses that are expected just on the pre sentation

17 of the Settlement Agreement itself?

18 MR. SERELL:  I don't believe so, your

19 Honor.  I don't think so.  

20 CMSR. IGNATIUS:  Thank you.

21 MR. SERELL:  Before I begin, I guess it

22 would be appropriate to have marked the testimony  of both

23 the Pennichuck and City of Nashua that was submit ted over

24 the course of this case, and that we've marked as
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 1 "Exhibits 2" through "11" on our witness list.

 2 (The documents, as described, were 

 3 herewith marked as Exhibit 2 through 

 4 Exhibit 11, respectively, for 

 5 identification.) 

 6 MR. SERELL:  Should I hold up on

 7 testimony until you've marked all of that or --

 8 CHAIRMAN GETZ:  No.  I think you can

 9 proceed.  I think that would be fine.

10 MR. SERELL:  Okay.  

11 DONNALEE LOZEAU, SWORN 

12 JOHN L. PATENAUDE, SWORN 

13 DIRECT EXAMINATION 

14 BY MR. SERELL: 

15 Q. All right.  Could I ask each of you to introduc e

16 yourself for the record, starting with the Mayor first.

17 A. (Mayor Lozeau) Good morning.  I'm Donnalee Loze au.  I

18 serve as the Mayor for the City of Nashua.

19 A. (Mr. Patenaude) Good morning.  I'm John Patenau de.

20 And, I'm the Transaction Executive for the City o f

21 Nashua.

22 Q. Okay.  My questions are going to be addressed t o the

23 Mayor.  But, Mayor Lozeau, if you have need to, f eel

24 free to toss any of them to Mr. Patenaude.  First  of
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 1 all, could I just ask you how long you've been Ma yor of

 2 Nashua?

 3 A. (Mayor Lozeau) Since January of 2008.

 4 Q. Okay.  And, we covered your background and expe rience

 5 with your prefiled testimony.  We're here today t o

 6 discuss the Merger Agreement between the City and  the

 7 Pennichuck Corporation.  Are you familiar with th at

 8 Agreement?

 9 A. (Mayor Lozeau) Yes, I am.

10 Q. Okay.  And, is it fair to say that Agreement wa s the

11 result of years of efforts by the City to acquire  the

12 Pennichuck utilities?

13 A. (Mayor Lozeau) More than fair.

14 Q. And, can you briefly outline the steps that led  up to

15 the execution of that Agreement?

16 A. (Mayor Lozeau) In 2002, before I was Mayor, the re was a

17 vote by the Board of Aldermen, followed by a vote  of

18 the citizens of Nashua in 2003, followed by an em inent

19 domain action that was filed in, I believe, '04.  And,

20 then, since then, we've had an order in 2008, and  an

21 appeal order in 2010, and now a Settlement Agreem ent.

22 Q. So, when the appeal order was issued in 2010, y ou were

23 mayor at that time, correct?

24 A. (Mayor Lozeau) Yes.
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 1 Q. And, the City elected not to go forward with th e

 2 eminent domain taking, is that right?

 3 A. (Mayor Lozeau) That's correct.

 4 Q. And, what steps did you take after that order w as

 5 received?

 6 A. (Mayor Lozeau) Well, the steps that I took were  to put

 7 together a team, made up of many of those here in  this

 8 room behind you, to pull together, an opportunity  to

 9 have a merger agreement that would make sense for  the

10 City, for the region, and for the Company.

11 Q. And, in the eminent domain case, there was a fi nding by

12 this Commission that the City's acquisition of

13 Pennichuck Water Works was in the public interest .  Are

14 you familiar with that?

15 A. (Mayor Lozeau) Yes, I am.

16 Q. Do you believe that the transaction set forth i n the

17 Merger Agreement will benefit the public more tha n the

18 eminent domain taking that was approved by this

19 Commission?

20 A. (Mayor Lozeau) I do.

21 Q. And, why is that?

22 A. (Mayor Lozeau) Well, I believe that we're getti ng more

23 for less.  And, I believe that it also avoids any  of

24 the harm that might be attributed to just have
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 1 Pennichuck Water Works Company alone.

 2 Q. And, when you say "more for less", can you just

 3 elaborate what you mean by that?

 4 A. (Mayor Lozeau) Certainly.  What I mean by that is, when

 5 we're looking at just Pennichuck Water Works, it would

 6 have pulled it away from the other four subsidiar ies

 7 owned by Pennichuck Corporation.  Under this Agre ement,

 8 we're looking at ownership of the full corporatio n,

 9 which would include the three regulated utilities  and

10 the two other subsidiaries, both the management c ompany

11 and the real estate company.  That, in essence, g ives

12 us the whole corporation and allows it to be run more

13 in a business manner.

14 Q. And, in fact, we're acquiring the entire corpor ation

15 for a lower price than the Commission set for jus t PWW,

16 is that right? 

17 A. (Mayor Lozeau) Exactly.  That's what I meant by  "more

18 for less".

19 Q. Okay.  Yes.  Why else do you believe that this

20 acquisition is in the public interest?

21 A. (Mayor Lozeau) You know, first of all, the citi zens

22 voted to take it, and the Board of Aldermen has s trong

23 support.  I also think that it's really important  for

24 us to have local control and regional control of our
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 1 water resource and our watershed.  I think that i t's

 2 important to bring some stability to the rates an d to,

 3 actually, the proceedings after nine years.  And,  I

 4 think all of those things together demonstrate th at

 5 it's in the public interest.

 6 Q. Okay.  We have submitted testimony regarding th e

 7 anticipated impact on rates over time resulting f rom

 8 this Merger Agreement.  Are you familiar with tha t?

 9 A. (Mayor Lozeau) I am.

10 Q. Okay.  And, do you agree that, under City owner ship,

11 rates are anticipated to be lower over a period o f time

12 than they would be under Pennichuck ownership?

13 A. (Mayor Lozeau) Yes.  And, I actually should hav e

14 mentioned that in your prior question, because th at's

15 in the public interest as well.  

16 Q. Okay.

17 A. (Mayor Lozeau) Lower rates over time.

18 Q. Is there still -- you mentioned that, back in 2 002 and

19 2004, the citizens and the Board had voted in fav or of

20 the eminent domain taking.  Is there still strong

21 public support within the City for this Merger

22 Agreement?

23 A. (Mayor Lozeau) Yes, I believe there is.

24 Q. And, has the Board of Aldermen been kept appriz ed every
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 1 step of the way?

 2 A. (Mayor Lozeau) Every step of the way.  Our vote s have

 3 been unanimous from the Board of Aldermen.

 4 Q. Very good.  How will customers outside the City  of

 5 Nashua benefit from this Merger Agreement?  

 6 A. (Mayor Lozeau) Well, like the customers in Nash ua, they

 7 will also benefit from the lower rates and lower

 8 operating expenses, and they also benefit because  this

 9 Commission will retain jurisdiction and oversight  over

10 the three regulated utilities.

11 Q. I know that you've been in this room before, so  you've

12 been involved in the process of reaching the -- o f the

13 entire proceedings here, including the Settlement

14 Agreement that we have today, correct?

15 A. (Mayor Lozeau) Correct.

16 Q. And, I think at this time, I just want to show you a

17 copy of that Agreement.  You recognize that as th e

18 Settlement Agreement that we're here today to see k

19 approval of?

20 A. (Mayor Lozeau) I do.

21 MR. SERELL:  So, I will ask to have this

22 marked.  I think this will be "Exhibit 1".

23 (The document, as described, was 

24 herewith marked as Exhibit 1 for 
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 1 identification.) 

 2 BY MR. SERELL: 

 3 Q. Mayor Lozeau, how would you describe the proces s that's

 4 led us here today?

 5 A. (Mayor Lozeau) Very eye-opening to me.  Very th orough.

 6 I believe that there was a detailed investigation  by

 7 the Staff, by OCA, and by other parties.  Frankly , I

 8 believe it's a better agreement having everybody

 9 participate the way that they did over time.  We' ve had

10 a full discussion of many issues, most of which, as you

11 can see, are resolved, basically having a settlem ent

12 agreement.  And, I think that we got a sincere ef fort

13 of everybody involved to listen to each other's

14 concerns.  I think, overall, it's been a really g ood

15 process that had a very good ending.

16 Q. I just want to briefly discuss the issue of cor porate

17 governance of the Pennichuck utilities going forw ard.

18 I know that's covered in Mr. Patenaude's testimon y.

19 Have you been closely involved in determining how  they

20 would be governed going forward?

21 A. (Mayor Lozeau) Absolutely.  Yes, sir.

22 Q. Okay.  And, what were your goals in establishin g the

23 form of corporate governance that is in the testi mony

24 before the Commission?
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 1 A. (Mayor Lozeau) The goals were to be able to run  this as

 2 a business, as a company that knew that its goal was to

 3 meet the operating expenses and be able to mainta in

 4 stable rates, to run the Company with a quality

 5 product.  You know, over the years, throughout th is

 6 dispute, nobody has ever argued whether Pennichuc k was

 7 a company that didn't deliver a good product.  Th at's

 8 never, in fact, been any part of the discussions.

 9 I thought it was important, particularly

10 when we headed down the route of not eminent doma in,

11 and tried to change the way we did this and chang e the

12 approach, was to make sure that we devised a stru cture

13 that brought expertise to the table from many dif ferent

14 disciplines to look at this as a water company, a s a

15 business, and to make sure that they pay attentio n to

16 that.  Not just Nashua's interest or another

17 community's interest, but, overall, running the c ompany

18 and running it well.

19 Q. And, is it your desire to have the Board essent ially

20 insulated or kept apart from political considerat ions?

21 A. (Mayor Lozeau) Absolutely.  Actually, the way t hat

22 we've done this as well is, although we're going

23 through a process of interviewing this for this f irst

24 seated Board of Directors, we have made sure in t he
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 1 bylaws that no political person will sit on this Board,

 2 with the exception of myself, and, for me, only t he

 3 first two years.  We're hopeful that the institut ional

 4 knowledge that I bring might be helpful in gettin g

 5 things off on the right start.  No public employe es or

 6 their relatives are allowed to serve.  And, we've

 7 really identified the different disciplines that we're

 8 interested in having around the table for the exp ertise

 9 that they can bring.  

10 Once that's done, in the future, the

11 Board members will be appointed by the Board of

12 Directors, nominated by the Board of Directors

13 themselves, like most boards do, and then will be  voted

14 on by the shareholders.

15 Q. Mayor Lozeau, the last thing I wanted to ask yo u, are

16 you satisfied, is the City satisfied that

17 implementation of the Merger Agreement will be in  the

18 best interest of all the ratepayers of the Pennic huck

19 utilities for the reasons that you've outlined?

20 A. (Mayor Lozeau) Absolutely.

21 MR. SERELL:  Thank you.  That's all I

22 have.

23 CHAIRMAN GETZ:  For the entire panel?

24 Mr. Patenaude?
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 1 MR. SERELL:  I'm sorry, there was one

 2 additional thing I wanted to ask, your Honor, is that

 3 okay?

 4 CHAIRMAN GETZ:  Yes.

 5 MR. SERELL:  Thank you.  

 6 BY MR. SERELL: 

 7 Q. Ms. Mayor, I wanted to ask you one additional t hing.

 8 Are there any timing requirements related to the

 9 Commission's approval of this Agreement?

10 A. (Mayor Lozeau) There are timing requirements.  First,

11 you know, our agreement has December 31st as the date

12 for closing.  In addition, you know, I don't thin k any

13 of us can predict the future.  But, today, right now,

14 interest rates are really in a place where we cou ld

15 significantly benefit.  As a matter of fact, when  we

16 ran the numbers just recently this week, we're lo oking

17 at about a $63 million cost savings if we can clo se

18 relatively quickly.  So, it's my hope, and I gues s I

19 can look at both of you, and if I'm out of order,  I'm

20 sure you'll let me know.  You know, it would be g reat

21 if you could see your way clear to giving your or der

22 sometime in early to mid November, so that we can

23 capitalize on those interest rates.  The benefit of

24 those interest rates benefits all the ratepayers in the
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 1 whole district.  And, I'm sure that you agree tha t

 2 $64 million is quite a bit of money, actually, I should

 3 say "just over 63 million", I don't want to exagg erate,

 4 but it's significant.  Thank you for asking.

 5 Q. And, Mayor Lozeau, the $63 million difference i s

 6 essentially the difference that the City would pa y in

 7 interest in its bonds, between an interest rate o f

 8 6.5 percent, which is what our original estimate was

 9 based on, and today's interest rates, which are i n the

10 fours, is that right?

11 A. (Mayor Lozeau) Yes.  

12 Q. Okay.  And, our hope is that we'll get this don e while

13 interest rates are still in the fours, is that ri ght?

14 A. (Mayor Lozeau) Exactly.  Thank you for clarifyi ng the

15 technical aspects of it.

16 MR. SERELL:  Thank you very much,

17 Commissioner.

18 CHAIRMAN GETZ:  Thank you.

19 Mr. Camerino?

20 MR. CAMERINO:  No questions.  Thank you.

21 CHAIRMAN GETZ:  Mr. Judge.

22 MR. JUDGE:  Good morning, Mayor.  Good

23 morning, Mr. Patenaude.  Drew, does the panel hav e a copy

24 of Exhibit 17, the Charter of the --
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 1 MR. SERELL:  They do not.  But I would

 2 be happy to give one to you, so you can hand it t o them.

 3 And, you might want to have that marked as well.

 4 MR. JUDGE:  Seventeen, is that right?

 5 MR. SERELL:  Correct.

 6 MR. JUDGE:  Seventeen.

 7 CHAIRMAN GETZ:  Well, Mr. Judge, did you

 8 submit that as part -- that's not with the testim ony?  

 9 MR. JUDGE:  It's one of the exhibits

10 that was agreed to administratively, Exhibit Numb er 17.

11 MR. SERELL:  I do have one extra copy.  

12 CHAIRMAN GETZ:  I see it in the exhibit

13 list, but I'm not sure if you submitted it or --

14 MR. JUDGE:  It's an exhibit in one of

15 the cases that's been consolidated here.  It's al so a

16 document that was approved by the PUC in 04-100.  It's

17 filed with the Secretary of State, I believe you can take

18 judicial notice of it.  But it has been submitted  as an

19 exhibit in one of the cases that were consolidate d.

20 CHAIRMAN GETZ:  In 04-048.  Okay, I

21 recall the document.

22 MR. JUDGE:  Yes.

23 (The document, as described, was 

24 herewith marked as Exhibit 17 for 
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 1 identification.) 

 2 CHAIRMAN GETZ:  Well, if the witnesses

 3 have a copy, so that you can inquire, then let's proceed.

 4 MR. JUDGE:  Right.  I just want to get

 5 the copy marked.  Thank you.

 6 MS. THUNBERG:  Mr. Chairman, if I can

 7 interject.  There's another exhibit, Exhibit 18, which is

 8 also not in the DW 11-026 record, and it's not --  I don't

 9 know that we have an extra copy.  And, it's the

10 Commission's review of the Charter.  So, it may r un into

11 the same issue of needing a copy of that.

12 MR. JUDGE:  I don't intend to use that.

13 MS. THUNBERG:  Okay.

14 CROSS-EXAMINATION 

15 BY MR. JUDGE: 

16 Q. Just really a couple of questions.  You discuss ed,

17 Mayor Lozeau, and these questions are to either o ne of

18 you, either one who feels free to answer.  Let's start

19 at the very beginning.  If you turn in a couple o f

20 pages, you'll see the "Table of Contents"?

21 A. (Mayor Lozeau) Yes.

22 Q. And, you agree with me that this is -- the titl e at the

23 top of the page says the "Charter of the Merrimac k

24 Valley Regional Water District", is that correct?
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 1 A. (Mayor Lozeau) That's correct.

 2 Q. And, it's your understanding that the Water Dis trict

 3 is, in fact, for a region, it's not defined by a

 4 particular municipality?

 5 A. (Mayor Lozeau) Yes.

 6 Q. Okay.  If you turn to the next page, Article 2,  just to

 7 emphasize that point, I'm not going to read the w hole

 8 sentence, but the beginning of the sentence says "The

 9 Merrimack Valley Regional Water District is creat ed as

10 a regional water district", and then it goes on f rom

11 there, is that correct?

12 A. (Mayor Lozeau) That is.

13 Q. Article 5, just a couple of pages in, deals wit h

14 "Membership".  And, check me if I'm wrong about t his, I

15 know there's a couple of paragraphs here, but "an y

16 municipality which contains any customers or any part

17 of a Water Supply, Treatment, Transmission and

18 Distribution System of the Pennichuck Corporation  [is]

19 eligible for membership of the District."  So tha t

20 anyone who is affected by Pennichuck Corporation,  any

21 municipality is eligible to be a member of the

22 district.  And, that's what the Charter says?

23 A. (Mayor Lozeau) Yes.  That's what the Charter sa ys.

24 Q. And, let me ask you to turn to Article 6 for a moment,
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 1 a couple of other pages in.  And, in the document  that

 2 you have, it's probably Page 8.  And, there's a S ection

 3 (j)?

 4 A. (Mayor Lozeau) Yes.

 5 Q. Do you have that?  And, it's in the body of the

 6 paragraph, I just want to read the last sentence of

 7 that paragraph, tell me if I'm reading this corre ctly:

 8 "In addition, except as provided below or elsewhe re in

 9 this chapter, all matters determined by the Board  shall

10 be accomplished by Voting by Director."  Did I re ad

11 that correctly?

12 A. (Mayor Lozeau) Other than you should have said

13 "Charter", and not "chapter".  

14 Q. Thank you for making that correction.  

15 A. (Mayor Lozeau) You're welcome.  I knew you were  testing

16 me.

17 Q. I was.  I put that in there.  I wanted to see i f you

18 were paying attention.  Is it your understanding that

19 the contrast there is that, under some circumstan ces,

20 there is a vote by customer, and Nashua, obviousl y, has

21 a lot of customers, but the general rule here is that

22 the vote is by director, each director gets one v ote?

23 A. (Mayor Lozeau) That's correct.

24 Q. Let me go back to the testimony that you had ab out
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 1 corporate governance.  You indicated that the mem bers

 2 of the Board would be nominated by the Board and

 3 approved by the City.  And, I just want to check with

 4 you, there's one exception to that, and that is t hat

 5 one member will be nominated by the Regional Wate r

 6 District and approved by the City?

 7 A. (Mayor Lozeau) That is correct.

 8 Q. That is true.  That's correct.  And, the Region al Water

 9 District consists of municipalities that are in e very

10 one of Pennichuck's regulated utilities, Pittsfie ld,

11 the Pittsfield Aqueduct Company;

12 Londonderry/Litchfield, PEU; Bedford/Nashua from PWW,

13 is that correct?

14 A. (Mayor Lozeau) That's correct.

15 MR. JUDGE:  Thank you, Mayor.

16 WITNESS LOZEAU:  You're welcome.  

17 CMSR. IGNATIUS:  Mr. Judge?  

18 MR. JUDGE:  Yes.  

19 CMSR. IGNATIUS:  At some point, either

20 now or before we're done today, make sure a copy goes to

21 the Clerk, she does not have one.

22 MR. JUDGE:  I will.  

23 CMSR. IGNATIUS:  And, if you have an

24 extra, we can photocopy one during a break.
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 1 MR. JUDGE:  Well, why don't we let the

 2 panel hold that copy for the moment, and I'll mak e sure it

 3 gets over this morning.

 4 CMSR. IGNATIUS:  Thank you.

 5 CHAIRMAN GETZ:  Mr. Alexander?  

 6 MR. ALEXANDER:  No questions.  

 7 CHAIRMAN GETZ:  Okay.  Mr. Teebom?  

 8 MR. TEEBOM:  I have one question.  

 9 BY MR. TEEBOM: 

10 Q. When you mentioned "$63 million of savings", th at's not

11 a cash-in-hand, is it?  That means $60 million ov er the

12 life of the --

13 A. (Mayor Lozeau) Over the 30 years.

14 Q. Over the 30 years.  

15 A. (Mayor Lozeau) Yes.

16 MR. TEEBOM:  Thank you.

17 CHAIRMAN GETZ:  Okay.  Mr. Wiesner?  

18 MR. WIESNER:  No questions, Mr.

19 Chairman.  

20 CHAIRMAN GETZ:  I had skipped you,

21 Mr. Boutin, because I understood you not to be a signatory

22 to the Settlement.  

23 MR. BOUTIN:  I see.

24 CHAIRMAN GETZ:  Is that correct?  
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 1 MR. BOUTIN:  I get you.  You're right.

 2 CHAIRMAN GETZ:  Okay.  Thank you.

 3 Ms. Thunberg.

 4 MS. THUNBERG:  Staff has no questions.

 5 CHAIRMAN GETZ:  Okay.  Then,

 6 Ms. Hollenberg?

 7 MS. HOLLENBERG:  No question, actually.

 8 Thank you.  

 9 CHAIRMAN GETZ:  All right.  Now, Mr.

10 Boutin.  

11 MS. HOLLENBERG:  If I could just -- I do

12 have questions for Mr. Patenaude, but I think the y're more

13 appropriate for when he is participating in the r atemaking

14 panel, just to make that clear.

15 CHAIRMAN GETZ:  Okay.

16 MS. HOLLENBERG:  Thank you.

17 CHAIRMAN GETZ:  Mr. Boutin.

18 MR. BOUTIN:  Thank you.  First of all,

19 good luck in your next life.

20 CHAIRMAN GETZ:  Thank you very much.

21 BY MR. BOUTIN: 

22 Q. Mayor, -- 

23 MR. JUDGE:  Are the rumors of your death

24 exaggerated?
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 1 (Laughter.)   

 2 MR. BOUTIN:  Depends what you mean by

 3 "next life".  I just have a few questions for you .  

 4 BY MR. BOUTIN: 

 5 Q. You were asked some questions about the Charter .  The

 6 provision in the Settlement Agreement allowing th e

 7 Charter to nominate a director was not contemplat ed at

 8 the time the Charter was adopted, is that correct ?

 9 A. (Mayor Lozeau) I'm sure that's correct.

10 Q. And, the Charter in no way, as far as you know,

11 addresses how the director would be nominated by the

12 Water District, is that correct?

13 A. (Mayor Lozeau) It doesn't speak specifically to  how

14 somebody is nominated, but certainly speaks to ho w

15 votes are taken.

16 Q. Well, that would assume that the -- that the Ch arter is

17 written at a time before the power to nominate wa s

18 contemplated, that somehow they were considering that

19 problem, wouldn't that be fair?

20 A. (Mayor Lozeau) I don't know.

21 Q. Next question.  The original Board is appointed  by the

22 -- or nominated by the Mayor and approved by the

23 Aldermen, is that correct?

24 A. (Mayor Lozeau) That's correct.
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 1 Q. Now, your Board of Aldermen contains how many, 13

 2 members?

 3 A. (Mayor Lozeau) Fifteen.

 4 Q. Fifteen?  And, nine of them are from wards, is that

 5 correct?

 6 A. (Mayor Lozeau) Correct.

 7 Q. Wouldn't you agree with me that those nine memb ers have

 8 often disparate interests representing their indi vidual

 9 constituencies?

10 A. (Mayor Lozeau) On occasion.

11 Q. And, would you also -- would it also be fair to  say

12 that even the Counsels-at-Large often have dispar ate

13 views of things?

14 A. (Mayor Lozeau) Mr. Boutin, you know, I'm sure t hat

15 you've seen politics in action.  It doesn't have to be

16 your area that you have disputes over.

17 Q. Well, and that's just the point.  That the init ial

18 Board is appointed as part of a political process  by

19 elected political officials, is that correct?

20 A. (Mayor Lozeau) It is part of a political proces s for

21 the initial seating of the Board.

22 Q. Now, as I understand it, you've been aware sinc e the

23 conception of this proceeding that the Town of

24 Merrimack wanted to have a nomination for a membe r of
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 1 the Board, is that correct?

 2 A. (Mayor Lozeau) I don't know that it's since the

 3 beginning, but I've been made aware that they wan ted

 4 somebody, yes.  

 5 Q. And remember several tech sessions we discussed  that

 6 concept, is that right?

 7 A. (Mayor Lozeau) That's correct.

 8 Q. And, as I understand it, you refused to have Me rrimack

 9 nominate a Board member?

10 A. (Mayor Lozeau) That's correct.

11 Q. Now, the Merrimack Valley Regional Water Distri ct never

12 did make that request formally as part of this

13 proceeding, is that also correct?

14 A. (Mayor Lozeau) I don't believe that to be corre ct.

15 Q. Can you point me to a filing or a document wher e that

16 request was made?

17 A. (Mayor Lozeau) There have been sessions where t hat's

18 been discussed.

19 Q. Was it the last session where that was discusse d, in

20 connection with the Settlement Agreement?

21 A. (Mayor Lozeau) I can't recall exactly when it w as, but

22 I was certainly made aware of it.  Maybe Mr. Judg e

23 could answer your question.  

24 MR. JUDGE:  The testimony of Rick Sawyer
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 1 was filed regarding this issue.

 2 BY MR. BOUTIN: 

 3 Q. Now, there was testimony -- not testimony, but there

 4 was discussion in the tech sessions about a parce l of

 5 land, a watershed land that was proposed to be so ld to

 6 a developer.  Do you recall that discussion?

 7 A. (Mayor Lozeau) Yes.

 8 Q. And, that apparently there was a problem becaus e the

 9 property may have been contaminated, was that als o part

10 of the discussion?

11 A. (Mayor Lozeau) Well, I think that there have be en

12 issues raised by a citizen in Nashua about whethe r

13 there is contaminants on the site.

14 Q. Is there any negotiation right now about substi tuting a

15 property in Merrimack?

16 A. (Mayor Lozeau) No.

17 Q. Is it one of the things that would be considere d if the

18 deal were to fall through?

19 A. (Mayor Lozeau) All things are being considered right

20 now.  There are discussions with myself and membe rs of

21 the group that is purchasing property in Nashua.

22 Q. Now, do you know approximately how many of Penn ichuck

23 Corporation's ratepayers are in Nashua, as oppose d to

24 the rest of the system?
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 1 A. (Mayor Lozeau) About 66 percent.

 2 Q. And, of Pennichuck Water Works, do you know how  many

 3 are within the water system?  I'm sorry.  How man y of

 4 the ratepayers of Pennichuck Water Works are in N ashua?

 5 A. (Mayor Lozeau) I think I just told you that,

 6 66 percent, --

 7 A. (Mr. Patenaude) There's roughly -- there's roug hly, I

 8 believe, around 26,000.

 9 Q. And, as a percentage, is that 67 or 68 percent or is it

10 80 percent?

11 A. (Mr. Patenaude) Of Pennichuck Water Works?

12 Q. Yes.

13 A. (Mr. Patenaude) Of Pennichuck Water Works itsel f, it's

14 roughly 80, between 80 and -- 

15 (Court reporter interruption.) 

16 BY THE WITNESS: 

17 A. (Mr. Patenaude) Of Pennichuck Water Works itsel f, of

18 not the total system, it's roughly -- it's roughl y

19 80 percent.

20 MR. BOUTIN:  Thank you.  Now, I have no

21 further questions, but I would like to indicate t o the

22 Commission that I filed a brief in this case yest erday.

23 And, in one case, I made a statement that -- I gu ess it

24 remains accurate, based on this testimony.  So, t hank you.
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 1 I've had my questions.

 2 CHAIRMAN GETZ:  Thank you.  Okay.

 3 Commissioner Ignatius.

 4 CMSR. IGNATIUS:  Thank you.

 5 BY CMSR. IGNATIUS: 

 6 Q. Mayor Lozeau, you mentioned the importance to t he City

 7 of an order by mid November, if possible.  I want  to be

 8 sure I understand the agreement on closing dates.   In

 9 the prefiled testimony, it talked about closing b y the

10 end of December of 2011.  And, then, in the Settl ement

11 Agreement, there's references to a "March 2012" f inal

12 cut-off date.  Am I mixing those dates?  Is there  a

13 "close by" date that is agreed upon?

14 A. (Mayor Lozeau) December 31st.

15 Q. All right.  I have some questions about governa nce, and

16 I don't know if this is the right panel, looks li ke it

17 is, and, Mayor, you're shaking your head "yes", s o

18 looks like you're the right witness.  

19 A. (Mayor Lozeau) I spent a lot of time on it, so,  maybe.

20 Q. All right.  This is an unusual structure.  And,  so, I

21 want to just make sure I understand how various

22 scenarios would play out that we're likely to see  over

23 the next few years, if this were approved.  Assum ing

24 everything is approved as filed, and in the first  year
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 1 of operation, how would a decision be made by one  of

 2 the utility affiliates, so, PWW, PAC, or PEU, how  would

 3 a decision be made, let's say, to invest in new

 4 infrastructure be made?

 5 A. (Mayor Lozeau) It will be made by the full Boar d of

 6 Directors.  The goal is for it to be really no

 7 different than the way Pennichuck Corporation has

 8 approached it.  So, you invest capital in the sys tem.

 9 And, the system isn't just in Nashua proper, it's

10 throughout those three utilities.  You have a

11 responsibility to those customers to invest.  Our

12 numbers in our modeling demonstrate an amount of

13 capital investment each year of about the same of  what

14 Pennichuck is doing today.  So, those decisions w ould

15 be made just as the Board of Directors makes them

16 today.  We've been very cautious in looking at

17 potential Board members to have a mix of discipli nes

18 around the table, as I mentioned earlier.  So, yo u want

19 to make sure you have finance people, you want to  make

20 sure you have water works people, you want to mak e sure

21 you have operations people.  And, you want to mak e sure

22 that you have somebody that understands the regul atory

23 status and needs of a utility.  And, we really ha ve had

24 a great opportunity to interview people that brin g
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 1 those skill sets to the table.  If you have the r ight

 2 mix at the table, the right decisions will be mad e

 3 going forward.  And, it's in everybody's best int erest

 4 for the system to be working well.

 5 Q. Are there any instances where one of the separa te

 6 affiliates might have a different decision-making

 7 process than -- because of a particular issue tha t

 8 affects, let's say, Pittsfield, that doesn't affe ct the

 9 other areas?

10 A. (Mayor Lozeau) No.  And, one of the things that  I

11 probably should have taken the liberty to mention

12 during this, it relates to the public interest, i t

13 relates to your question now, and how we're going  to

14 take action going forward, is that one of the ben efits

15 of this Settlement and the structure that we've p ut in

16 place means that the people that have been runnin g the

17 Company for quite some time are going to continue  to

18 run the Company.  So, when I look at a Don Ware a nd

19 others on his staff, they're going to be making

20 recommendations to the Board of Directors about w hat

21 the system needs are.  They have some long-term p lans

22 and strategies about investments that need to be made,

23 they have a capital improvement plan.  I see all of

24 those things taking place.  And, so, I can't imag ine
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 1 where there would be a process different from one

 2 utility than another.  It's really going to be wh at the

 3 system needs.

 4 Q. Are there ever any instances where the Board of

 5 Directors needs a further vote or approval from t he

 6 City of Nashua?

 7 A. (Mayor Lozeau) There are instances that the nex t Board

 8 of Directors, some might tell you that they, you know,

 9 that final budget, the capital, you may have noti ced

10 some of that language in here.  But it's importan t to

11 note that it isn't about going down line-by-line and

12 saying "Oh, there's a pipe in Amherst" or "a pipe  in

13 Pittsfield", it's not about that.  It's in the br oad

14 term of "this is the capital investment this year ."  I

15 think Nashua has a really good record of making g ood

16 decisions.  You know, we just -- our second year in a

17 row with a AAA rating.  And, one of the things ci ted by

18 the rating agencies is that we've made good decis ions

19 based on our investments in our infrastructure.  I

20 don't see the City changing that approach.

21 Q. Can you help me understand the mechanics of tha t

22 ultimate vote by Nashua in those instances?  For

23 example, once there's a decision of the Board of

24 Directors, who does it go to?  What sort of notic e?  Is
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 1 it a referendum?  Is it a vote of the Mayor or th e

 2 Aldermen?

 3 A. (Mayor Lozeau) No.

 4 Q. How would it work?

 5 A. (Mayor Lozeau) Nashua will be operating as the

 6 shareholder, and it would vote only as it related  to

 7 financial.

 8 Q. So, there's never a point where a Board of Dire ctors'

 9 decision is put to the people of Nashua to vote o n --

10 A. (Mayor Lozeau) No, there's not.

11 Q. -- or their elected officials to vote on?

12 A. (Mayor Lozeau) There is not.  As a matter of fa ct, we

13 intended on purpose to keep the parochial nature out of

14 this structure.  I mean, you know, in simple term s,

15 people will say to me "why don't you just make it  a

16 department in the City of Nashua?"  Because I don 't

17 want that.  I don't want it to be subject to some  of

18 the political pressures that might be out there.  I

19 think it's important that it be designed to be ab le to

20 have good business judgment, a fiduciary

21 responsibility, with an arm's length from the pol itical

22 process, so that it can be run like a business.  I

23 think that's the only way that it will run simila r to

24 how it's run before.  And, the only difference be ing
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 1 that it won't be a publicly traded company anymor e.

 2 And, so, there won't be the need for the sharehol ders

 3 to have that financial benefit.  That all of that  money

 4 can be reinvested in the system.  And, all we hav e to

 5 do is cover the cost of operations and investment  in

 6 the infrastructure to run the system.

 7 Q. But one of the intervenors had testified, I thi nk it

 8 was Mr. Teebom, had testified that, because this would

 9 no longer be a publicly traded corporation, it wo uldn't

10 have an annual meeting, wouldn't have the kind of

11 shareholder rapport and access that shareholders might

12 have had before, and he was equating shareholders  with

13 ratepayers, and then it says that there would be no

14 opportunity for ratepayers to have that kind of o pen

15 forum to make their voices heard.  And, if I've

16 mischaracterized, I apologize.  But do you have a ny --

17 do you have any reaction to that assertion, any c oncern

18 on that part?

19 A. (Mayor Lozeau) I have no concern with that.  I think

20 that the ratepayers will be heard, they will be h eard

21 before this Commission.  You're going to regulate  and

22 have oversight over it.  This process is very ope n to

23 them.  And, in addition, our By-Laws call for the

24 actions of the Board of Directors to be open unde r the
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 1 Right-to-Know law, which I think also puts in tho se

 2 extra protections that are necessary and importan t.

 3 CMSR. IGNATIUS:  Thank you.  That's very

 4 helpful.  I think that's all I have.

 5 WITNESS LOZEAU:  You're welcome.

 6 CHAIRMAN GETZ:  Okay.  Good morning.

 7 WITNESS LOZEAU:  Good morning.

 8 BY CHAIRMAN GETZ: 

 9 Q. Mayor, I have one question.  I want to follow u p on

10 this issue about the -- it's from the Settlement

11 Agreement, and I think it's raised by Mr. Judge, and it

12 relates to the Merrimack Valley Regional Water

13 District.  They get to "nominate one Board member ,

14 subject to approval by the City in its capacity a s the

15 sole shareholder of Pennichuck Corporation."  And , I'm

16 actually reading from Mr. Patenaude's second

17 supplemental testimony, on Page 10.  And, it says , it

18 follows up on Line 11 of that page, "This member would

19 be subject to the same conditions that apply to a ny

20 other Board member, as stated in the current form  of

21 By-Laws attached to the Merger Agreement."  And, I'm

22 trying to understand what it would -- how that po wer

23 would be exercised, whether to approve or disappr ove a

24 nomination.  And, if I go to the By-Laws, and wha t I'm
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 1 looking at is actually your testimony from

 2 February 18th, and there's an attachment at the b ack on

 3 Page 84, with respect to "Approval and appointmen t by

 4 the sole shareholder", says "a nominee having bee n

 5 nominated, pursuant to Paragraph A, and having me t the

 6 qualifications set forth in Section 2 above, shal l be

 7 elected by the sole shareholder at the annual mee ting

 8 of the Board."  So, what I'm trying to understand  is,

 9 do you have, when I read the -- first read the

10 testimony, it sounded like there was this kind of  broad

11 discretion to approve or disapprove any nominatio n by

12 the District.  But, if go to the By-Laws, it soun ds to

13 me that the -- as long as who they nominate from the

14 District fits in under some of the description of  who

15 can be on the Board, that you're really required to

16 appoint that person.  Am I reading this or

17 understanding this correctly?

18 A. (Mayor Lozeau) You are.

19 CHAIRMAN GETZ:  Okay.  All right.

20 That's all I have.  Then, any redirect?

21 MR. SERELL:  Just very briefly, Mr.

22 Commissioner.  Just one question for you, Mayor L ozeau.  

23 REDIRECT EXAMINATION 

24 BY MR. SERELL: 

   {DW 04-048/DW 11-026} [MORNING SESSION ONLY] {10 -25-11}



                 [WITNESS PANEL:  Lozeau|Patenaude]
    42

 1 Q. I wanted to follow up on Mr. Boutin's questioni ng.  Why

 2 was the City willing to have the Merrimack Valley  Water

 3 District nominate one member to the Board of Dire ctors,

 4 but not allow Merrimack or any other individual t owns

 5 to do the same?

 6 A. (Mayor Lozeau) Well, there's a few reasons.  Th e first

 7 one is, because, initially, the Merrimack Valley

 8 Regional District was set up because there was a

 9 contemplation that eminent domain would take plac e and

10 then they would be the operating entity.  But the  main

11 reason is because the Regional Water District is

12 regional, and all of the towns, including Merrima ck,

13 can be members of that.

14 In addition, they understand a very

15 fundamental principle, that each of the members t hat

16 we're interviewing for a position on the Board of

17 Directors understands:  You are not there represe nting

18 the Merrimack Valley Regional Water District.  Yo u are

19 not there voting a town or a location that you co me

20 from.  You are there as a Board of Director membe r, who

21 has the fiduciary responsibility to conduct busin ess,

22 financing capital investments at a high level of what's

23 best for this company that you're now responsible  for.

24 And, unless somebody understands that, they have no
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 1 place on the Board of Directors.

 2 Q. And, why would you not be in favor of having in dividual

 3 towns nominate persons to the Board?

 4 A. (Mayor Lozeau) For two reasons.  One, because t here's

 5 too many towns, and you would have a very unwield y

 6 Board of Directors.  And, two, because I'm not

 7 convinced that they would understand that premise .

 8 MR. SERELL:  Thank you.

 9 CHAIRMAN GETZ:  Okay.  Then, this panel,

10 I guess, is partially excused.

11 WITNESS LOZEAU:  One half.

12 CHAIRMAN GETZ:  Thank you, Mayor.

13 WITNESS LOZEAU:  You're welcome.

14 MR. BOUTIN:  I have some redirect.  

15 CHAIRMAN GETZ:  I'm sorry, we just had

16 redirect.  

17 MR. BOUTIN:  Yes, I do.  

18 CHAIRMAN GETZ:  Well, no, we had

19 redirect.  You want to ask -- 

20 MR. BOUTIN:  I'm sorry, recross then.

21 CHAIRMAN GETZ:  -- for the opportunity

22 for recross?  

23 MR. BOUTIN:  Yes.

24 CHAIRMAN GETZ:  And, what's the basis of
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 1 your request for recross?  Because recross is not

 2 something that we grant as a matter of right.

 3 MR. BOUTIN:  I think there were some

 4 things brought out in the direct -- redirect that  would

 5 help me.  Also, some of her answers, after I was able to

 6 make my direct examination, raised questions that  I should

 7 pursue, although they're very brief.

 8 CHAIRMAN GETZ:  We will permit you to

 9 inquire only with respect to the redirect, which I take it

10 is entirely limited to the distinction between wh y the

11 District would be accorded an opportunity to have  a place

12 on the Board, as opposed to other distinct bodies , such as

13 the Town of Merrimack or other towns.  So, you ma y inquire

14 with respect to the response to that question.

15 RECROSS-EXAMINATION 

16 BY MR. BOUTIN: 

17 Q. Is there anywhere in the By-Laws where the

18 qualifications of directors are stated, other tha n that

19 they must not be elected officials?

20 A. (Mayor Lozeau) I believe that we have a list of

21 particular disciplines that we're interested in h aving

22 serve on the Board of Directors.  I don't have th ose

23 By-Laws in front of me.

24 Q. Let me just give you this.  The By-Laws are att ached to
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 1 Mayor Lozeau's direct testimony in this docket.

 2 MR. SERELL:  Commissioner, I'll defer to

 3 you, but it seems like it's beyond the scope of t he

 4 redirect.

 5 CHAIRMAN GETZ:  Well, I'm going to see

 6 where this goes, because I think we're at the edg e of the

 7 envelope here, Mr. Boutin.

 8 MR. BOUTIN:  Well, I think that the

 9 question and answer --

10 WITNESS LOZEAU:  Mr. Boutin?

11 MR. BOUTIN:  Yes.

12 WITNESS LOZEAU:  You can have that back.

13 Actually, I think what I was looking for was the addendum

14 that I actually posted on the website and sent to  every

15 community that gave a listing of the qualificatio ns of

16 those that we were looking for for the Board of D irectors.

17 BY MR. BOUTIN: 

18 Q. So that, to the extent your testimony to Mr. --  to your

19 lawyer's question about whether or not the nomina tion,

20 or, I think it was -- it may have been Commission er

21 Getz's question, whether or not a nominee met the

22 qualifications, you're not talking about those

23 qualifications that are listed on the addendum, b ut

24 only the qualifications about the political exper ience,

   {DW 04-048/DW 11-026} [MORNING SESSION ONLY] {10 -25-11}



                 [WITNESS PANEL:  Lozeau|Patenaude]
    46

 1 is that correct?

 2 A. (Mayor Lozeau) Actually, no, that's not correct .  The

 3 addendum was agreed to by the Board of Aldermen p rior

 4 to being posted.  So, I would --

 5 Q. But it's not -- it's not part of any of your co rporate

 6 organizational documents, is it?

 7 A. (Mayor Lozeau) Not that I'm aware of.

 8 MR. BOUTIN:  Thank you.

 9 CHAIRMAN GETZ:  Mr. Serell, last

10 opportunity?

11 MR. SERELL:  Nothing further.

12 CHAIRMAN GETZ:  Okay.  Thank you.

13 MS. THUNBERG:  Mr. Chairman, may I --

14 I'd like to make a record request for this statem ent of

15 qualifications.  Because, in your questioning, yo u had

16 talked about "qualifications", Mr. Boutin has tal ked about

17 "qualifications".  And, I don't think they're the  same

18 list.  And, I think it would benefit the record t o just

19 have this document that Mayor Lozeau is referenci ng that

20 was posted to a website, just so we can see wheth er it is

21 the same qualifications or not.

22 MR. SERELL:  We'd certainly be happy to

23 provide that.

24 MS. HOLLENBERG:  I've never seen the
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 1 document, so I can't even respond to a request fo r taking

 2 a record request, because I don't know what docum ents

 3 we're talking about.

 4 CHAIRMAN GETZ:  Well, I guess that would

 5 mean that, in no case would anybody ever ask to h ave a

 6 record request submitted to a proceeding, unless you had

 7 seen it ahead of time?  Which I don't think that' s the

 8 test.  So, what we'll do is, we'll reserve an exh ibit for

 9 the record request.  And, if there's something in  that

10 that you have some objection to, you'll be able t o -- I'm

11 not sure how long -- well, let me ask this questi on,

12 Mr. Serell.  So, is that something that could be provided

13 today?

14 MR. SERELL:  I believe so, yes.

15 WITNESS LOZEAU:  Yes.

16 CHAIRMAN GETZ:  I don't know if this

17 hearing is going to last one day or more.  But, a t a

18 minimum, you would have a chance to file somethin g in

19 writing, if you have an objection.  So, is there anything

20 further on this topic or for Mayor Lozeau?  

21 (No verbal response) 

22 CHAIRMAN GETZ:  Okay.  Hearing nothing,

23 then thank you very much.

24 WITNESS LOZEAU:  Thank you.
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 1 CHAIRMAN GETZ:  And, we'll reserve

 2 Exhibit 19 for that record request.

 3 (Exhibit 19 reserved) 

 4 MR. SERELL:  For the next panel,

 5 Mr. Camerino will be examining the next panel.

 6 MR. CAMERINO:  Could we just take a five

 7 minute break while our panel gets set?  One of th em had to

 8 step out for a minute.

 9 CHAIRMAN GETZ:  That would be fine.

10 We'll take a brief recess.

11 (Whereupon a recess was taken at 10:02 

12 a.m. and the hearing resumed at 10:11 

13 a.m.) 

14 CHAIRMAN GETZ:  Okay.  We're back on the

15 record.  And, just let me note that we now have c opies of

16 this brief filed by Mr. Boutin yesterday in this

17 proceeding.  So, Mr. Camerino.

18 MR. CAMERINO:  Thank you, Mr. Chairman.

19 Mr. Patenaude is going to stay up on the stand, a nd the

20 Joint Petitioners also call Bonalyn Hartley and D onald

21 Ware.

22 (Whereupon Bonalyn J. Hartley and  

23 Donald L. Ware were duly sworn by the 

24 Court Reporter, joining Witness 
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 1 Patenaude as a panel of three 

 2 witnesses.) 

 3 MR. CAMERINO:  And, Mr. Patenaude, I

 4 remind you that you are still under oath from bef ore.

 5 BONALYN J. HARTLEY, SWORN 

 6 DONALD L. WARE, SWORN 

 7 JOHN L. PATENAUDE, PREVIOUSLY SWORN 

 8  DIRECT EXAMINATION 

 9 BY MR. CAMERINO: 

10 Q. Mr. Ware, would you just give your name and bus iness

11 address for the record please.

12 A. (Mr. Ware) Yes.  My name is Donald Ware.  And, I work

13 for Pennichuck Corporation, located at 25 Manches ter

14 Street, in Merrimack, New Hampshire.  

15 Q. And, what is your position with the Pennichuck

16 companies?

17 A. (Mr. Ware) I am President of the regulated wate r

18 utilities.

19 Q. Ms. Hartley, would you give your name and busin ess

20 address please.

21 A. (Ms. Hartley) Yes.  My name is Bonalyn J. Hartl ey.  I

22 work for the Pennichuck Corporation and its

23 subsidiaries located in Merrimack, New Hampshire.

24 Q. And, what is your role with the Pennichuck comp anies?
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 1 A. (Ms. Hartley) I'm Vice President of Administrat ion and

 2 Regulatory Affairs.

 3 Q. Thank you.  I'm going to direct questions to ea ch of

 4 you individually as part of this direct examinati on.

 5 Mr. Patenaude, beginning with you, would us just

 6 provide a brief overview of the basic components of the

 7 Settlement Agreement.

 8 A. (Mr. Patenaude) Sure.  Part of the -- the Settl ement

 9 Agreement is recommending the Commission to issue  an

10 order approving the City's acquisition of Pennich uck.

11 There are nine key areas in the Settlement Agreem ent,

12 and I'll just go through those:  Those are the

13 ratemaking structure proposed by the Joint Petiti oners;

14 the treatment of the City's domain -- eminent dom ain

15 costs; the establishment and operation of the Rat e

16 Stabilization Fund; the recognition of a Municipa l

17 Acquisition Regulatory Asset as a regulatory asse t of

18 the utilities; a proposed limitation on dividends  and

19 distributions made by the utilities; a proposed

20 condition relating to the issuance of the City's

21 acquisition bonds; one modification to the corpor ate

22 governance model proposed by the City for the

23 Pennichuck Corporation following the acquisition;  the

24 proposed condition relating to the first rate cas es to
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 1 be filed with the utilities; and a proposed condi tion

 2 relative to the reporting regarding the -- after the

 3 closing of the merger.

 4 Q. Thank you.  Ms. Hartley, Mr. Patenaude mentione d the

 5 "ratemaking structure".  Can you just provide a b rief

 6 summary of the ratemaking structure in the Settle ment

 7 Agreement?

 8 A. (Ms. Hartley) Yes.  The ratemaking structure is  broken

 9 down into two major components.  The first is the  cost

10 of acquiring the existing equity, which is then b eing

11 used to calculate the CBFRR.  That is our term fo r the

12 "City Bond Fixed Revenue Requirement".  

13 The second major element for the

14 ratemaking structure proposed by the Joint Petiti oners

15 is that the remaining costs, including any future

16 investment, will be subject to the traditional

17 ratemaking method.  This revenue requirement will  begin

18 with the next rate cases, and will be based on a

19 combination of these two parts, and will result i n

20 rates that are lower than under current ownership .  We

21 have provided exhibits and illustrations which

22 demonstrates this effect.

23 Q. Mr. Ware, Ms. Hartley indicated that this propo sed

24 ratemaking structure will result in lower rates u nder
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 1 City ownership than they would under the current

 2 ownership -- than would prevail under the current

 3 ownership.  Can you just briefly explain why that  is?

 4 A. (Mr. Ware) Yes.  As Ms. Hartley has indicated, at an

 5 interest rate of six and a half percent or below the

 6 starting point of the rates required or revenue

 7 requirement of the utilities under City ownership  will

 8 be less than that of the rates or revenue require ment

 9 under current ownership.

10 On a going forward basis, there are two

11 significant differences that will ensure that cos ts

12 will remain lower.  First of all, capital investm ent

13 will be done primarily with debt, resulting in a lower

14 cost of capital in the calculation of the revenue

15 requirement.  And, secondly, because the Company will

16 no longer be publicly traded, there will be

17 approximately $1.7 million in savings associated with

18 the administration of a publicly traded company.

19 Q. Okay.  Ms. Hartley, you referred to the "CBFRR" , the

20 "City Bond Fixed Revenue Requirement".  Can you j ust

21 briefly explain for the Commission what that is a nd how

22 it's calculated and allocated to the individual

23 utilities?

24 A. (Ms. Hartley) Yes.  The revenue -- the "CBFRR" is the
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 1 revenue requirement necessary to service the util ities'

 2 pro rata share of the City Acquisition Bonds.  Th e City

 3 -- the City Bond Fixed Revenue Requirement is the

 4 City's acquisition costs.  And, they are allocate d to

 5 each utility based on the equity of each of the

 6 companies, and are calculated on the City bond in terest

 7 rate fixed over a 30-year period.  To help the

 8 Commission with an understanding of how we have

 9 calculated this, this is very similar to the Nort h

10 Country Capital Recovery Surcharge that the Penni chuck

11 companies presented to this Commission for a Penn ichuck

12 case for our North Country systems, up in Middlet on,

13 Locke Lake, and North Conway.  And, in that case also,

14 where all the equity component was removed, and o nly

15 the debt interest rate was applied as a return, a nd

16 that there was a fixed component for that, for th ose

17 companies to pay -- for those customers to pay ov er a

18 period of time.  And, it actually resulted in low er

19 rates for those customers.  And, just as a refere nce, I

20 thought it might be helpful.

21 Q. Mr. Ware, the testimony refers repeatedly to a "Rate

22 Stabilization Fund".  Can you explain what that i s and

23 how that works?

24 A. (Mr. Ware) Yes.  The "Rate Stabilization Fund" is
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 1 proposed to be a $5 million fund.  That initial f und

 2 balance will be put into the fund by the City.  T he

 3 fund is there to ensure adequate cash flow is ava ilable

 4 from Pennichuck Water Works through low revenue

 5 periods, such as during the winter, wet summers, or

 6 during periods of regulatory rate lag.  And, it's

 7 essential that it's there so that the City will b e able

 8 to make its obligation to pay the general obligat ion

 9 bond monthly payments.  And, so, this will ensure  that

10 there is adequate cash flow, again, through those  low

11 revenue periods coming out of the utilities to th e

12 City, to allow it to make its payment.  That was

13 critical, in terms of the marketing of the bonds and

14 retaining the confidence of the rating agency, th at

15 there would be adequate cash flow.  Typically, bo nds of

16 this nature would require a bond reserve, if it w as a

17 municipal bond.  And, in order to ensure that, ag ain,

18 there's always adequate cash flow to pay the

19 bondholders.  And, so, their Rate Stabilization F und

20 was an essential component to, again, retaining t hat

21 AAA rating, which results in the lowest possible

22 interest rate, which gets passed on directly as a

23 benefit to the customers.

24 The fund is treated as a form of working
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 1 capital for ratemaking purposes.  It will be part  of

 2 Pennichuck Water Works' rate base, and it will ea rn

 3 Pennichuck Water Works' return on investment.  

 4 As part of each rate case filing in the

 5 future, the Rate Stabilization Fund balance will be

 6 evaluated.  If the fund balance is less than

 7 $5 million, a deferred debit with a three-year

 8 amortization period will be set up equal to the

 9 difference between the $5 million and the amount of

10 funds in the Rate Stabilization Fund at the end o f the

11 test year.  If the fund balance is over $5 millio n, a

12 deferred credit with a three-year amortization pe riod

13 will be set up.  And, the goal is to retain and

14 maintain that $5 million throughout the duration of the

15 bond that the City uses to acquire Pennichuck.

16 Q. By the way, in describing this $5 million Rate

17 Stabilization Fund, can you explain what change w as

18 made from the Company's -- the Joint Petitioners'

19 original proposal for which of the utilities woul d have

20 that included in their ratemaking structure and w hat's

21 in the Settlement Agreement?

22 A. (Mr. Ware) Yes.  Originally, it was proposed th at the

23 $5 million Rate Stabilization Fund would be divid ed on

24 a pro rata basis, just like the bond itself on a pro
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 1 rata basis, amongst each of the three utilities.  In

 2 the final Settlement, the total Rate Stabilizatio n Fund

 3 is in, $5 million, is in Pennichuck Water Works' rates.

 4 Q. Thank you.  Mr. Patenaude, in your summary of t he

 5 Settlement Agreement, you mentioned the "MARA", w hich

 6 is the "Municipal Acquisition Regulatory Asset", and

 7 you indicated that the Joint Petitioners are aski ng the

 8 Commission to recognize that as a deferred asset.   Can

 9 you explain what it is, what the "MARA" is and ho w it's

10 being recovered?

11 A. (Mr. Patenaude) The MARA is a -- it's the acqui sition

12 premium incurred by the City to acquire the utili ties.

13 It includes the costs of acquisition, plus the re lated

14 transaction costs.  And, it's recovered as an ass et,

15 and it's depreciated over time, based on the

16 amortization of the principal of the bond.  It do esn't

17 have a specific treatment in the ratemaking, beca use

18 it's already included in the CBFRR or a component  of

19 the ratemaking process.  So, it's an asset that g ets

20 deferred over time.  And, its offset is really in  --

21 it's included in the acquisition cost included in  the

22 CBFRR.

23 Q. Okay.  Ms. Hartley, when you were talking about  the two

24 components of ratemaking going forward, you indic ated
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 1 there's one portion of the costs, the acquisition

 2 costs, that are recovered through the City Bond F ixed

 3 Revenue Requirement.  And, you said "the other co sts

 4 are recovered through traditional ratemaking."  C an you

 5 identify what costs you're referring to that will  still

 6 be subject to traditional ratemaking?

 7 A. (Ms. Hartley) Yes.  The illustration exhibits

 8 demonstrate that the elements that are normally f ound

 9 for water utilities, for operating and maintenanc e

10 expenses and other such items, will be subject to  the

11 traditional ratemaking methodology that is very

12 familiar to this Commission, except for the items  that

13 we've discussed here as a panel.  The first being  the

14 CBFRR.  The "CBFRR" again is the "City Bond Fixed

15 Revenue Requirement", which represents the cost o f the

16 bond acquisition and the equity of the companies.   The

17 second would be the "RSF", which is the Rate

18 Stabilization Fund, as described by Mr. Ware.  Th ere

19 will be a reconciliation of that fund at the time  that

20 the Company files for rate relief.  Thirdly, the MARA,

21 as described by Mr. Patenaude, is removed from th e

22 traditional ratemaking process, and is subject to  -- is

23 subject to recovery only through the CBFRR.  And,  then,

24 finally, the Joint Petitioners have provided a mo dified
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 1 return calculation for the return on equity, in t he

 2 case that such -- there's an opportunity for inve stment

 3 by these utilities for capital investment.  So, a

 4 modified return on equity has been provided for t he --

 5 specific to this ratemaking process.

 6 Q. Mr. Ware, the testimony discussed or the Settle ment

 7 discusses the first rate case after the acquisiti on.

 8 Can you just briefly touch on the timing of that and

 9 the test year and related matters?

10 A. (Mr. Ware) Yes.  As part of the Settlement Agre ement,

11 the signing parties agreed that the Company would  file

12 a rate case for all three of the regulated utilit ies

13 with a 2012 test year, and that the filing would occur

14 on or before June 1st of 2013.  And, this will al low

15 for a year where the operating expenses of City

16 ownership are fully known, and also where the fin al

17 amount in interest rate on the City Bond has been

18 established.  And, so, it will allow, again, a ca se

19 where appropriate rates can be set based on the

20 ratemaking formula.

21 Q. And, in a lot of acquisition settlements, when the

22 filing of the next rate case is mentioned, more o ften

23 than not it's mentioned because the utility is ag reeing

24 to stay out, as opposed to come in.  Can you expl ain
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 1 why there was an emphasis on timing the utilities  to

 2 come in for a new rate case?

 3 A. (Mr. Ware) Yes.  The interest in coming in, aga in, is

 4 that we anticipate right now, because of the curr ent

 5 interest markets, better interest rates than what  we

 6 originally looked at, which may result in a poten tial

 7 rate decrease, in the case of Pennichuck Water Wo rks

 8 and Pittsfield Aqueduct Company.

 9 Q. Mr. Patenaude, in the Settlement Agreement, the  City

10 makes a commitment not to take profits out of the

11 utilities, not to make distributions up to the Ci ty

12 itself, except under certain circumstances.  Coul d you

13 explain the reason for that commitment and how it

14 works?

15 A. (Mr. Patenaude) Initially, when this process st arted,

16 we had included eminent domain costs in the City' s

17 acquisition costs.  And, also, as part of this pr ocess,

18 it was never the City's intent to take monies out  to

19 fund its operations, or fire trucks, or City poli ce

20 cars, or whatever, from this business.  It was al ways

21 the case that it would pay itself back for the bo nds

22 that it had taken out to buy the business and tha t was

23 it.

24 Relative to the eminent domain costs,
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 1 this agreement contemplates that eminent domain c osts

 2 will not be borrowed by the City and will not be

 3 included in the rates for the ratepayers.  The

 4 exception to the "take back the profits" situatio n is

 5 to allow the City to recover its eminent domain c osts

 6 if the Pennichuck utilities have good years.  In a bad

 7 year or in a marginally profitable year, dividend s

 8 would not be taken out.  But, if there was a very  dry

 9 year, for instance, and there were profits in the

10 utilities, the Settlement Agreement contemplates that

11 the City would take out up to $500,000 as a payba ck for

12 the eminent domain costs, and the eminent domain costs

13 be capped at $5 million over time.  And, so, rath er

14 than taking it up front, it's taken over time, if  there

15 are profits in the corporation.  If there are no

16 profits, then there's no repayment of the eminent

17 domain costs.

18 Q. And, Ms. Hartley, you just heard Mr. Patenaude indicate

19 that, if there are sufficient earnings available,  the

20 City would reimburse itself for its eminent domai n

21 costs.  Are those costs, when the -- any of the t hree

22 utilities come in for a rate case, are any of tho se

23 costs going to be used for purposes of determinin g the

24 Company's revenue requirement and its rates?
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 1 A. (Ms. Hartley) No.  But I would like to add that  the

 2 City has also agreed to an audit of those costs a nd a

 3 categorization of those costs.  But, none of thos e

 4 costs will be included in the ratemaking process,  when

 5 the three companies come in in 2012.

 6 Q. Thank you.  Mr. Patenaude, the Settlement Agree ment

 7 includes a number of findings that go into more d etail

 8 than the Commission sees frequently in Settlement

 9 Agreements.  And, I'm wondering if you could just

10 briefly explain to the Commission why the Joint

11 Petitioners have asked for findings of that level  of

12 detail in submitting the Settlement Agreement?

13 A. (Mr. Patenaude) It's in satisfying our rating a gencies,

14 so that we can show them that we expect this

15 organization or business to be self-supporting, a nd be

16 able to pay off the City debt with the revenues f rom

17 this business.  So, that's why we have so much de tail

18 in the Settlement Agreement, is because we want t o

19 maintain our current rating of AAA and AA, and to  get

20 the best interest rates, which flow through to th e

21 ratepayers, in this case.

22 MR. CAMERINO:  Thank you.  Mr. Chairman,

23 I just have one other minor item, which is to, fo r the

24 accuracy of the record, we had premarked for
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 1 identification "Exhibit 8", which is Ms. Hartley' s second

 2 supplemental testimony.  And, after that was file d, there

 3 was actually a change in some of the schedules to  the

 4 Settlement Agreement that results in changes in n umbers in

 5 Ms. Hartley's testimony.  So, what I'd like to do  is

 6 provide revised copies of her testimony and just ask her a

 7 couple of questions regarding that, to make clear  what I'm

 8 providing.

 9 CHAIRMAN GETZ:  Okay.

10 BY MR. CAMERINO: 

11 Q. So, Ms. Hartley, I'm going to show you a docume nt that

12 is your testimony dated October 18, 2011, but it says

13 "Revised October 24, 2011".  And, ask you if that  is

14 true and correct to the best of your knowledge an d

15 belief?

16 A. (Ms. Hartley) Yes, it is.

17 Q. And, is that -- that testimony was prepared by you or

18 under your direction?

19 A. (Ms. Hartley) Yes.

20 Q. And, it's intended to make some corrections to the

21 testimony that you previously submitted, dated Oc tober

22 18th, 2011?

23 A. (Ms. Hartley) That's correct.

24 MR. CAMERINO:  Okay.  Mr. Chairman, if
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 1 we could mark that as I believe the next number i s

 2 "Exhibit 19"?

 3 CHAIRMAN GETZ:  It would be "20".

 4 MR. CAMERINO:  "20" now?  Okay.  "20"

 5 for identification.  And, because we marked the p rior

 6 version, what I'd also like to submit is an "Exhi bit 21",

 7 which is a redlined copy, or, actually, it's not red, an

 8 underscored copy that is marked to show the chang es from

 9 Exhibit 8, so the Commission knows exactly what c hanges

10 were made.

11 BY MR. CAMERINO: 

12 Q. And, Ms. Hartley, let me show you that exhibit that I'm

13 asking to be marked as "Exhibit 21" for identific ation,

14 and ask you if the changes on there are, in fact,  the

15 changes that you made from Exhibit 8 to Exhibit 2 0?

16 A. (Ms. Hartley) That is correct.

17 MR. CAMERINO:  Thank you.

18 CHAIRMAN GETZ:  Yes.  We'll mark

19 Exhibits 20 and 21 for identification, as describ ed by

20 Mr. Camerino.

21 (The documents, as described, were 

22 herewith marked as Exhibit 20 and 

23 Exhibit 21, respectively, for 

24 identification.) 
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 1 MR. CAMERINO:  Just give me one second,

 2 I want to check with the parties to see if I need  to

 3 provide this.  And, just again for the record, Ex hibit 8

 4 contains schedules.  We have not reprinted those here.

 5 So, Exhibit 20 is Ms. Hartley's testimony as corr ected,

 6 but the schedules still remain with Exhibit 8, wh ich is

 7 why we continue to ask that that be marked.

 8 CHAIRMAN GETZ:  Okay.  

 9 MR. CAMERINO:  Thank you.  That

10 concludes my direct examination.  

11 CHAIRMAN GETZ:  Anything further, Mr.

12 Serell, for the panel?  

13 MR. SERELL:  No, your Honor. 

14 CHAIRMAN GETZ:  Mr. Judge?  

15 MR. JUDGE:  No questions, your Honor.  

16 CHAIRMAN GETZ:  And, Mr. Alexander?

17 MR. ALEXANDER:  No questions.

18 CHAIRMAN GETZ:  Mr. Teebom?

19 MR. TEEBOM:  Yes, a couple.

20 CROSS-EXAMINATION 

21 BY MR. TEEBOM: 

22 Q. Mr. Patenaude, what is the amount, the dollar a mount

23 for the MARA, M-A-R-A?

24 A. (Mr. Patenaude) The actual dollar, the amount o f the

   {DW 04-048/DW 11-026} [MORNING SESSION ONLY] {10 -25-11}



          [WITNESS PANEL:  Hartley|Ware|Patenaude]
    65

 1 MARA, will not be calculated until the end, becau se

 2 it's really based on how much money is borrowed b y the

 3 City and --

 4 (Interruption of a telephone ringing 

 5 over the speaker system.) 

 6 CHAIRMAN GETZ:  Hold on for a second.

 7 (Off the record.) 

 8 CHAIRMAN GETZ:  You can resume,

 9 Mr. Teebom.

10 BY THE WITNESS: 

11 A. (Mr. Patenaude) The estimate was roughly 69 mil lion.

12 BY MR. TEEBOM: 

13 Q. That represents what?  That represents the diff erence

14 between --

15 A. (Mr. Patenaude) That's the difference between t he

16 purchase price, and -- you take the purchase pric e, you

17 add the liabilities assumed, and subtract from th at the

18 assets at the -- on the balance sheet.

19 Q. Okay.  Is that calculated in one of the -- pres ented in

20 one of the exhibits?

21 A. (Mr. Patenaude) It was, in the testimony in Jul y, I

22 believe.

23 Q. Okay.  My second question is looking at the -- this is

24 for Ms. Hartley, the famous Hartley spreadsheets,  and
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 1 pick Schedule A, any of the Schedule A's.

 2 A. (Ms. Hartley) Okay.  I have Pennichuck Water Wo rks in

 3 front of me.

 4 Q. Yes.  Just pick the PWW one is the easiest one,  the

 5 first one, actually, in the whole set.  Is it tru e that

 6 the rate base in Pennichuck ownership is less tha n half

 7 the rate base under -- the rate base under Nashua

 8 ownership is less than half the rate base under

 9 Pennichuck ownership?

10 A. (Ms. Hartley) Yes.

11 Q. And, the difference is the -- under Pennichuck

12 ownership, in the PWW case, 92 million, and under  the

13 Nashua ownership is 42 million?

14 A. (Ms. Hartley) Correct.  Adjusting for the equit y

15 purchased assets of the corporation, and which ar e

16 found in the CBFRR.

17 Q. And, that 42 million, that gets -- that earns a t a

18 blended rate of -- that earns at the traditional rate?

19 A. (Ms. Hartley) No, that's not the traditional ra te.

20 Currently, under current ownership, our blended r eturn,

21 overall rate of return is 7.98 percent.  Under th e City

22 ownership, it will be at the cost of Pennichuck W ater

23 Works' debt, which is 6.04 percent.

24 Q. Okay.  Now, I remember reading, and -- 
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 1 (Court reporter interruption.) 

 2 BY MR. TEEBOM: 

 3 Q. The cost of the -- the cost that the CBFRR is e arning

 4 is -- was the cost of the City's bond cost, plus 3

 5 percent, and I remember the 3 percent, I don't --  can

 6 you -- is the 3 percent added to the 6 percent --

 7 A. (Ms. Hartley) Well, the CBFRR, the City Bond Fi xed

 8 Revenue Requirement, is going to be calculated on

 9 whatever the bond interest rate is, the final bon d

10 interest rate, which we don't know yet, will be

11 calculated on that rate.  And, that's the rate th at

12 will be allocated on a pro rata basis to each of the

13 regulated utilities.

14 Q. Now, I remember in an earlier agreement --

15 CHAIRMAN GETZ:  Excuse me.  Mr. Teebom,

16 it might be helpful for Mr. -- this Mr. Patnaude if you

17 sat down and spoke into the microphone.

18 MR. TEEBOM:  I see.  Okay.  I thought we

19 had to stand up.

20 BY MR. TEEBOM: 

21 Q. I remember reading in an earlier version, perha ps this

22 version we just got last night, that you added 3

23 percent to that rate?

24 A. (Ms. Hartley) I really do not recall that, in t erms of
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 1 the CBFRR, not at all.  Oh.  Okay, I see where yo u're

 2 talking about.  I'm sorry, I misunderstood you.  If you

 3 go to Schedule 4 of those same exhibits, I believ e what

 4 you're referring to is, if there was any future

 5 investment made by the new entity, okay, that we have

 6 proposed a modified return on that equity that is

 7 different than what you might find in the market- based

 8 calculation for a publicly traded company and tha t's

 9 under the regulatory jurisdiction of the PUC.  An d,

10 this modified return on equity does propose, and it

11 says -- states right here, a 3 percent, if you wi ll,

12 increment on the most recent 12 month average of the 30

13 year United States Treasury Bond interest rate.

14 Q. What page is that on, Ms. Hartley?

15 A. (Ms. Hartley) It's on Page 8 of 9, Schedule 4.  And,

16 it's at the bottom.  It's a footnote.  And, I thi nk

17 that's probably what you're referring to, Mr. Tee bom.

18 Q. Yes.  Can you refer us also then to the Settlem ent

19 Agreement where this is cited, the Settlement Agr eement

20 itself?

21 A. (Ms. Hartley) It's not in the Settlement Agreem ent, I

22 don't think, specifically, perhaps.

23 Q. It was in an earlier version, that's why I see some

24 difficulty to track footnotes.  So, it was in an
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 1 earlier version.  I'd like you to clarify where i t is,

 2 what page?

 3 A. (Ms. Hartley) I think there is -- I think there  was

 4 some reference to it, but not as specific as that .

 5 MR. SERELL:  Page 10.

 6 WITNESS HARTLEY:  Thank you.  It's in

 7 here?

 8 WITNESS PATENAUDE:  Page 10.

 9 WITNESS HARTLEY:  Thank you, John.

10 WITNESS PATENAUDE:  The last sentence.

11 BY THE WITNESS: 

12 A. (Ms. Hartley) Okay.  You are correct, Mr. Teebo m.  It's

13 on Page 10 of the Settlement Agreement, Section e , and

14 I believe it's your last sentence --

15 BY MR. TEEBOM: 

16 Q. Yes.

17 A. (Ms. Hartley) -- that you're referring to.  Wou ld you

18 like me to read that for you?  Did you find it?

19 Q. I found it.  I just wanted to make sure on the record

20 that it's understood.

21 A. (Ms. Hartley) Yes.

22 Q. And, I have a final -- it's important to unders tand

23 these points, because of, you know, how do we pay  the

24 excess CBFRR rates, it's new costs, and reimburse  the
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 1 City of Nashua for the -- the City of Nashua, of

 2 course, paid for this acquisition -- 

 3 (Court reporter interruption.) 

 4 BY MR. TEEBOM: 

 5 Q. The reason it's important to understand this po int is

 6 how, you know, you have a new debt of $157 millio n of

 7 the Nashua ownership that does not exist under th e

 8 Pennichuck ownership.  And, how do the utilities pay

 9 this to the City of Nashua, and yet have a lower water

10 rate?  That's the point.  And, how is that achiev ed?

11 Now, I am quite -- I think I have it figured out,  Ms.

12 Hartley.

13 CHAIRMAN GETZ:  Well, Mr. Teebom, do you

14 have additional questions for the witnesses?

15 MR. TEEBOM:  Yes.

16 BY MR. TEEBOM: 

17 Q. Could you just summarize that point.  How do we  achieve

18 -- how does the new corporation achieve paying th e City

19 of Nashua in full for its debt, so like $11 milli on

20 annual payments, and keep its water rates lower t han

21 under Pennichuck ownership?  Can you summarize th at for

22 me?

23 A. (Ms. Hartley) Yes, I'd be glad to.  Under the c urrent

24 ownership, this Company, under current ownership,  is
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 1 entitled to earn a return, our current return on equity

 2 is 9.75 percent.  If you will, you might call tha t a

 3 "profit".

 4 Under the new ownership, which would be

 5 the City ownership, that will no longer exist.  W e have

 6 agreed to a modified return on equity, which woul d be

 7 less, and, in this case, it would be -- I think i n this

 8 example it was 7.19 percent, which would be less than

 9 the market that we might achieve under normal

10 ratemaking policies and procedures here at the

11 Commission on a market-based return on equity.  A nd,

12 most importantly, your CBFRR, the City Bond Fixed

13 Revenue Requirement, is going to be calculated, a s I've

14 stated, at a lower interest rate than the 9.75.  In

15 other words, what we're saying is, the total cost  of

16 capital, and I'm going to summarize this, under c urrent

17 ownership, is greater than it will be under the C ity

18 ownership.  And, therefore, rates will always, al l

19 things considered equal, be lower.

20 Q. Thank you.  Okay.  A final question.  Under, in  the --

21 I think it's addressed to -- well, it relates to the

22 Settlement Agreement, and I guess that goes to Mr .

23 Patenaude, perhaps, Mr. Ware, I'm not sure.  But

24 there's an item called "severance cost" of
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 1 $2.2 million.  Does that apply only to senior cor porate

 2 managers who leave the corporation or does that a pply

 3 to senior corporate managers who leave the old

 4 corporation and then assume the same position in the

 5 new corporation?

 6 A. (Mr. Patenaude) No.  It's a -- the severance ag reements

 7 are what I call a "double trigger agreement".  Th ere

 8 has to be a change in control, number one, first

 9 trigger.  And, the second trigger is you have to leave

10 the employ of the Company.  So, people that stay on

11 will not receive severance.

12 MR. TEEBOM:  Okay.  Thank you.  No more

13 questions, Mr. Getz.

14 CHAIRMAN GETZ:  Thank you.  Mr. Wiesner?  

15 MR. WIESNER:  I have no questions, Mr.

16 Chairman.  

17 CHAIRMAN GETZ:  Ms. Thunberg?

18 MS. THUNBERG:  Yes.  I just have a

19 clarifying question to ask Mr. Patenaude.

20 BY MS. THUNBERG: 

21 Q. During your direct, Attorney Camerino had asked  you a

22 question about the specificity of the approvals t hat

23 the Joint Petitioners are looking for.  And, you

24 mentioned the purpose of the specificity was for the
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 1 ratemaking -- rating agencies, rather?

 2 A. (Mr. Patenaude) Yes.

 3 Q. And, I just wanted to have you clarify, do you have the

 4 Settlement Agreement before you?

 5 A. (Mr. Patenaude) Yes, I do.

 6 Q. Are there specific sections that ratemaking age ncies --

 7 I'm sorry, I'm using "ratemaking", strike the que stion.

 8 Are there specific sections of the Settlement Agr eement

 9 that the rating agencies need to see in a Commiss ion

10 order?  And, if so, can you draw the Commission's

11 attention to those sections?

12 A. (Mr. Patenaude) Yes.  And, those, obviously, th e first

13 one is the approval of the merger.  The ratemakin g

14 structure is very important for ratemake -- ratin g

15 agencies, because that proves -- that shows that the

16 City can be repaid out of the revenues generated by

17 Pennichuck Corporation, the utilities.

18 The Rate Stabilization Fund is another,

19 because that's sort of a contingency fund.  The M ARA is

20 another that's important to the rating agencies, the

21 Municipal Acquisition Regulatory Asset.  And, the

22 limitation on dividends is also important to the rating

23 agencies, because they want to make sure that the  cash

24 is there, that the City is not using the cash to buy
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 1 fire trucks, and they're using the cash to -- tha t's

 2 generated mainly to pay down debt, and only if th ere is

 3 excess profits, to pay down the eminent domain co sts.

 4 And, those are the main ones.

 5 MS. THUNBERG:  Thank you.  The Staff has

 6 no further questions.

 7 CHAIRMAN GETZ:  Okay.  Ms. Hollenberg?

 8 MS. HOLLENBERG:  Thank you.

 9 BY MS. HOLLENBERG: 

10 Q. Mr. Patenaude, could you please turn to Page 6 of the

11 Settlement Agreement.  Directing your attention t o

12 Paragraph 3, titled "Financing of the Acquisition ".

13 This paragraph appears to identify the acquisitio n

14 costs, do you agree with that?

15 A. (Mr. Patenaude) Yes.

16 Q. And, it states that these are "estimates" of th e

17 current acquisition costs, do you agree?

18 A. (Mr. Patenaude) Yes.

19 Q. Do you also agree that these are -- or, are the se

20 estimates based on any specific date?

21 A. (Mr. Patenaude) The estimates are based on clos ing

22 prior to December 31st.

23 Q. Thank you.  And, I'd like to ask you about each  of the

24 estimates for each category of costs, and ask to what
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 1 extent you expect or the City expects these estim ates

 2 to change in the future.  The "Merger considerati on to

 3 be paid under the Merger Agreement", number (1), what

 4 -- would you characterize this as a "fixed estima te" or

 5 one that might change?

 6 A. (Mr. Patenaude) It could only change slightly, if

 7 options -- that this includes both shares outstan ding

 8 and options to purchase shares.  So, if an indivi dual

 9 exercised his or her option to buy shares, there could

10 be a slight shift between the two.

11 Q. Do you have a sense of the outstanding options that are

12 existing at this time?

13 A. (Mr. Patenaude) I have a sense, but I don't hav e the

14 number engrained in my mind.

15 Q. Can you say generally or give a sense about the  percent

16 to which this might fluctuate?

17 A. (Mr. Patenaude) It would be slightly.

18 Q. Okay.

19 A. (Mr. Patenaude) It would be, you know, --

20 Q. Okay.  Okay.  And, number (2), "Bond issuance c osts and

21 fees", could you give us a sense about this estim ate

22 and how fixed it is or whether it could change in  the

23 future?

24 A. (Mr. Patenaude) It could change by the amount o f the
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 1 bonds, and it was a number that was provided to u s by

 2 our advisors.  So, it really depends on the amoun t of

 3 the bonds and interest rates.

 4 Q. Would you characterize it similarly that it wou ld

 5 change slightly or --

 6 A. (Mr. Patenaude) I really don't know, because th at's,

 7 you know, again, it's a condition of the amount o f the

 8 bonds and the rates and so forth.

 9 Q. Would it increase if the bond issuance were del ayed?

10 A. (Mr. Patenaude) It could.  You know, again, we relied

11 on the information from our bond advisors on this .

12 Q. Okay.  And, number (3), "Transaction costs and fees",

13 do you have a since about that estimate?

14 A. (Mr. Patenaude) Yes.  That, you know, again, th at was

15 an estimate looking at legal fees, investment ban king

16 fees.  I would say that this is the -- this numbe r will

17 not be -- I would say it should not be greater th an

18 this.

19 Q. Okay.  And, the "Severance costs", do you agree  that

20 that's a precise estimate?

21 A. (Mr. Patenaude) I believe it is, yes.

22 Q. And, the Rate Stabilization Fund is a precise n umber

23 also?

24 A. (Mr. Patenaude) That's a precise number.
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 1 Q. Thank you.  Mr. Patenaude, could you please tur n to

 2 Page 17 of the Settlement Agreement.  And,

 3 specifically, I'd like to ask you a question abou t

 4 Paragraph E.1.  There's a provision, a subparagra ph,

 5 subparagraph (ii), which states words to the effe ct

 6 that there is a requirement that the "true intere st

 7 cost on the City Acquisition Bond does not exceed

 8 6.5 percent per annum."  Do you see that?

 9 A. (Mr. Patenaude) Yes.

10 Q. And, what does "true interest cost" mean as use d in

11 this context?

12 A. (Mr. Patenaude) It's like -- it's the rate that  the

13 bonding folks look at.  It's the interest cost ov er the

14 life of the bond from that.  So, when they talk a bout

15 "bond costs", they're really looking at the true

16 interest costs.  

17 Q. Okay.  Would the true interest cost include the  costs

18 for a bond issuance?

19 A. (Mr. Patenaude) Not typically.

20 Q. Okay.  And, is it the City's intention to secur e the

21 lowest interest rate possible on the City acquisi tion

22 debt?

23 A. (Mr. Patenaude) Yes.

24 Q. Thank you.  If I could ask you, Mr. Patenaude, to

   {DW 04-048/DW 11-026} [MORNING SESSION ONLY] {10 -25-11}



          [WITNESS PANEL:  Hartley|Ware|Patenaude]
    78

 1 please look at Page 18 of the Settlement Agreemen t.

 2 Paragraph 3, which is the "Post-Close Accounting

 3 Report".  It appears to require the utilities to file a

 4 detailed accounting of the transactions.  Do you see

 5 that?

 6 A. (Mr. Patenaude) Yes.

 7 Q. And, will the account -- what will the accounti ng

 8 include -- or, I guess the accounting will includ e,

 9 it's identified some of the things the accounting  will

10 include, including an accounting of all acquisiti on

11 costs.  Will this accounting of acquisition costs

12 include supporting documentation?

13 A. (Mr. Patenaude) I believe it will, yes.

14 Q. So, if there were invoices related to specific costs,

15 that would be an example of a supporting document  for a

16 cost?

17 A. (Mr. Patenaude) That would be available, yes.

18 Q. Thank you.

19 MS. HOLLENBERG:  One moment please.

20 BY MS. HOLLENBERG: 

21 Q. Mr. Patenaude, earlier, in the earlier panel wi th the

22 Mayor, there was some discussion and questions ab out

23 the decisions about infrastructure investment.  A nd, I

24 would -- actually, to the extent that anyone on t he
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 1 panel, Mr. Ware, if you want to comment on this, and I

 2 just want to clarify.  Is it correct that decisio ns

 3 about whether or not certain infrastructure inves tment

 4 needs to be done for a utility to provide safe an d

 5 adequate service, that that will be made at the

 6 management level of the utility?

 7 A. (Mr. Ware) I believe the intent would be to fol low the

 8 current process, which is where the operating arm  makes

 9 recommendations to the Board relative to capital

10 improvements necessary to, you know, provide adeq uate

11 and safe drinking water to all its customers.  An d,

12 that recommendation that's, again, presented by t he

13 various operating entities and managers, goes to the

14 Board.  The Board then reviews it, and then accep ts

15 that.  They don't get involved in the process of

16 identifying the individual projects, but they do make a

17 decision as far as the total amount that they wil l

18 allow to be budgeted.  And, if they come back and  say

19 "you've got a 6 and a half million dollar budget,  we

20 want it to be 6 million", it goes back to the ope rating

21 folks who work as a team and find the -- and elim inate

22 the half million dollars from the budget.

23 Q. Okay.  And, when you refer to the "Board", you' re

24 referring to the Pennichuck Corporation Board?
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 1 A. (Mr. Ware) Correct.

 2 Q. Thank you.  Mr. Patenaude, would you agree with

 3 Mr. Ware's description of the process that will b e used

 4 going forward with regard to the infrastructure

 5 investment made at the utility level?

 6 A. (Mr. Patenaude) Yes.

 7 MS. HOLLENBERG:  Thank you.  I don't

 8 have any other questions.  Thank you.

 9 CHAIRMAN GETZ:  Thank you.  Mr. Boutin.

10 BY MR. BOUTIN: 

11 Q. A question for Mr. Ware.  Earlier today I showe d you a

12 map and asked you to outline the Pennichuck franc hise

13 in Merrimack.  And, I believe you did so in green  on

14 this chart.  Am I outlining it with my finger whe re you

15 put your green mark?

16 A. (Mr. Ware) Yes, that is where I put my green ma rk.

17 MR. BOUTIN:  And, because no one could

18 seem to locate a map of the franchise, I'm going to make

19 this an additional exhibit.

20 CHAIRMAN GETZ:  Okay.  So, copies, are

21 you going to have smaller copies?  Are you going to have

22 to make that an actual exhibit?

23 MR. BOUTIN:  I think we'll -- no, I will

24 provide smaller copies, except I don't -- actuall y, let me
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 1 just take a minute.  I have a copy --

 2 CHAIRMAN GETZ:  Well, let's go off the

 3 record for a second, just so I understand.

 4 MR. BOUTIN:  Yes.

 5 (Whereupon an off-the-record discussion 

 6 ensued.) 

 7 CHAIRMAN GETZ:  All right.  Let's go

 8 back on the record.  And, we're discussing how to  describe

 9 for the record some adjustments to the Town of Me rrimack's

10 Exhibit I, to reflect some inquiry Mr. Boutin has  for Mr.

11 Ware.

12 MR. BOUTIN:  And, what I have is, you

13 presently have before you Exhibit -- Merrimack Ex hibit I,

14 which is a copy of the same map.  I asked Mr. War e to draw

15 in, with a green line, what the Pennichuck franch ise is in

16 Merrimack, and he's done so on the chalk on this board

17 here.  I will submit an exhibit afterwards which is a

18 Exhibit I, marked in the same manner that Mr. War e has

19 done.  And, that would then be, according to the Chair's

20 description, the next exhibit in the Merrimack se ries,

21 which I believe is J.  And, the map that I'm refe rring to

22 is called "Privately Owned Vacant Parcels (Indust rial)",

23 which has a "Town of Merrimack" stamp on it.  And , I'll

24 produce some testimony later as to where it came from.
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 1 CHAIRMAN GETZ:  Okay.

 2 BY MR. BOUTIN: 

 3 Q. Now, Mr. Ware, the area shown in green is a fra nchise

 4 of the Pennichuck Water Works, correct?

 5 A. (Mr. Ware) Yes.

 6 Q. And, it's sometime referred to as "part of the Core

 7 System".  Would you explain that.

 8 A. (Mr. Ware) What we term the "Pennichuck Water W orks

 9 Core System" are all our franchise areas in Penni chuck

10 Water Works that are served from the Core Water S ystem,

11 which gets most of its water from the treatment p lant

12 and from the Pennichuck Brook watershed.

13 Q. What other areas outside of Nashua are served b y the

14 Core System, as you understand it?

15 A. (Mr. Ware) There are portions of Hollis, Amhers t,

16 Milford, and then we have a contract with the Tow n of

17 Hudson and the Town of Tyngsboro that receive wat er

18 from the Core System.

19 Q. Those latter two have bulk water contracts, as I

20 understand it?

21 A. (Mr. Ware) Yes.

22 Q. Now, have any of the other towns, which you con sider

23 part of the Core System, intervened in this proce eding?

24 A. (Mr. Ware) Not to my knowledge, no.  Well, excu se me,
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 1 Milford is intervening.

 2 Q. Milford is also a bulk water customer, is that correct?

 3 A. (Mr. Ware) We have customers -- well, they're n ot Core

 4 customers, but we have what we call "CWS customer s" in

 5 Milford.

 6 Q. Now, --

 7 CHAIRMAN GETZ:  I'm sorry, when you say

 8 "CWS", "Core Water System", is that --

 9 WITNESS WARE:  Well, there's two -- 

10 CHAIRMAN GETZ:  I just want what the

11 "CWS" stand for.

12 WITNESS WARE:  That's the Community

13 Water Systems that are not connected to the Core Water

14 System that are part of Pennichuck Water Works.

15 CHAIRMAN GETZ:  Thank you.

16 BY MR. BOUTIN: 

17 Q. So that -- I want to turn now to the question o f

18 capital costs.  As I understand it, capital costs  each

19 year are to be funded by additional debt, is that

20 correct?

21 A. (Mr. Ware) Yes.

22 Q. And, that additional debt is going to be bond d ebt, is

23 that correct?

24 A. (Mr. Ware) Yes.
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 1 Q. And, the estimate right now is that that additi onal

 2 bond debt would average about 8 million a year, i s that

 3 also correct?

 4 A. (Mr. Ware) Yes.

 5 Q. Now, is it your understanding that any addition al

 6 bonded indebtedness has to be approved by the

 7 shareholder?

 8 A. (Mr. Ware) The issuance of debt, yes.  That's m y

 9 understanding that the shareholder would approve.

10 Q. And, if I were to say to you that that is part of the

11 Articles of Incorporation of the merged company, would

12 that also be something you'd agree with?

13 A. (Mr. Ware) Yes.

14 Q. So that, in effect, the Board of Aldermen and t he City

15 of Nashua is going to be approving the capital bu dget,

16 isn't that correct?

17 A. (Mr. Ware) They will be approving the amount to  be

18 borrowed.

19 Q. And, if they fail to approve the amount that's

20 borrowed, then there would be no borrowing, is th at

21 right?

22 A. (Mr. Ware) That would be correct, as I understa nd it.

23 Q. Now, referring to what will be Exhibit J, the c halk

24 that I just referred to, just south of the area s hown
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 1 on that map -- strike that.  Would you agree that  the

 2 southerly border between Merrimack and Nashua run s

 3 roughly along Pennichuck Brook?

 4 A. (Mr. Ware) Yes.

 5 Q. And, south of Pennichuck Brook, would you also agree is

 6 where Nashua has one of its main commercial/indus trial

 7 corridors?  Route 101-A?

 8 A. (Mr. Ware) If you're identifying Route 101-A as  being

 9 just south of the brook, yes.

10 Q. Well, would you agree that it is just south of the

11 brook?

12 A. (Mr. Ware) It is south of the brook, yes.

13 Q. Now, I don't know whether my next questions are  for Mr.

14 Patenaude or Mr. Ware, but they involve the Rate

15 Stabilization Fund.  And, I'm inquiring about som ething

16 I'm not sure I understand.  I'll refer you to Exh ibit C

17 of the Settlement Agreement.

18 CHAIRMAN GETZ:  So, we're talking about

19 the last five, four or five pages of the Settleme nt

20 Agreement package?

21 MR. BOUTIN:  It's entitled, yes, the

22 "Methodologies and Procedures for PWW Rate Stabil ization

23 Fund".

24 CHAIRMAN GETZ:  Okay.
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 1 MR. BOUTIN:  I want to be sure he has

 2 it.

 3 BY MR. BOUTIN: 

 4 Q. Okay.  I just want to make sure I understand ho w this

 5 works.  And, I've got to tell you, it's changed a  few

 6 times, so I'm not sure that I do.  The Rate

 7 Stabilization Fund is now on the -- or, was propo sed to

 8 be on the books of Pennichuck Water Works, one of  the

 9 regulated utilities, is that correct?

10 A. (Mr. Ware) Yes.

11 Q. And, it's not going to be allocated among the o ther

12 utilities, as I believe you testified.  Am I righ t

13 again?

14 A. (Mr. Ware) Yes.

15 Q. So that, if one of the other utilities, regulat ed

16 utilities, needs money to stabilize its rates or to

17 make up the deficiencies, the proposal, as I gath er, is

18 for that utility to borrow from Pennichuck Water Works

19 out of the Rate Stabilization Fund.  Have I got i t

20 right?

21 A. (Mr. Ware) That is one of their options to meet  a

22 revenue shortfall, relative to their City Bond Fi xed

23 Revenue Requirement.

24 Q. Okay.  So, if they don't have -- well, that's t he first
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 1 thing that comes out of the revenues, is that rig ht, is

 2 the City Fixed -- Bond Fixed Revenue Requirement?

 3 A. (Mr. Ware) Yes.

 4 Q. Okay.  So, if there's a deficiency, then they'r e going

 5 to have to borrow from Pennichuck out of the Rate

 6 Stabilization -- Pennichuck Water Works out of th e Rate

 7 Stabilization Fund, is that right?

 8 A. (Mr. Ware) That is one of their options.  They can

 9 borrow from Pennichuck or they could borrow from a line

10 of credit.

11 Q. If they had a line of credit?

12 A. (Mr. Ware) Yes.

13 Q. And, in terms of the borrowing that would occur , if it

14 did occur, between Pennichuck Water Works and one  of

15 these utilities, the ratepayers of Pennichuck Wat er

16 Works would bear the risk of those loans, isn't t hat

17 right?  In other words, if you're not repaid, you 're at

18 risk.

19 A. (Mr. Ware) Yes.

20 Q. And, if the Pennichuck Water Works were also in  a

21 revenue deficiency situation, they would also be

22 required to draw on this fixed revenue -- what's the

23 current name, fund.  So that, let's take a hypoth etical

24 scenario and see whether or not I've got things r ight
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 1 here.  If, in year one, there is a significant pr ofit,

 2 which the regulated utilities have accumulated.

 3 Pennichuck Corp. is then authorized, after it's p aid

 4 its share of the indebtedness for that year, is

 5 authorized to reimburse the City of Nashua for it s

 6 eminent domain costs.  Have I got that right?

 7 A. (Mr. Ware) Up to a maximum of $500,000.

 8 Q. Thank you.  That's correct.  And, I must compli ment the

 9 City on the fact that they have worked with the

10 intervenors on concepts like this, because they a re

11 difficult to understand.  So that, if, in the ens uing

12 two years, there are significant losses among the

13 utilities, in the first year, the fund is deplete d, and

14 the Company loans are made, ostensibly, if the fu nd is

15 used, is that right?

16 A. (Mr. Ware) The fund, again, can only be used to  meet a

17 revenue shortfall related to the City Bond Fixed

18 Revenue Requirement.  If you have operating expen ses

19 that are not being met by the revenue requirement

20 that's not associated with the CBFRR, that would come

21 from a line of credit.

22 Q. Again, if the line credit was established?

23 A. (Mr. Ware) There is a line of credit.  

24 Q. For each --
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 1 A. (Mr. Ware) There will be a line of credit.

 2 Q. For each of these utilities?

 3 A. (Mr. Ware) There is a line of credit for the

 4 corporation, which is --

 5 Q. Okay.  But the first draw is always to this deb t

 6 retirement?

 7 A. (Mr. Ware) No.

 8 Q. What's the first draw on the revenues of these

 9 regulated utilities?

10 A. (Mr. Ware) The revenues are divided as they com e in on

11 a ratio between the CBFRR account and the operati ng

12 account, if you will.  So, if, at the next rate c ase,

13 for instance, the CBFRR requirement were $9 milli on out

14 of a $27 million revenue requirement, 33 percent of

15 each month's revenues would go into the CBFRR acc ount,

16 67 percent would go into an operating account.  T he

17 monies in the CBFRR account are exclusively there  to

18 pay the City Bond requirement.

19 Q. And, if there's not enough money there, you bor row from

20 the rate -- or, you take money from the Rate

21 Stabilization Fund?

22 A. (Mr. Ware) Correct.

23 Q. Okay.  So, that being a resident of Pennichuck Water

24 Works, am I correct in assuming that the risk of that
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 1 fund being deficient, in other words, it is -- th e fund

 2 is less than 5 million because of these borrowing s

 3 and/or payment to CBFRR, then the Pennichuck Wate r

 4 Works' customers are the ones who bear that risk?

 5 A. (Mr. Ware) Only for the portion of money that c omes out

 6 of that fund for Pennichuck Water Works.

 7 Q. And, that's mainly the Merrimack and Nashua cus tomers,

 8 is that right?

 9 A. (Mr. Ware) Amherst, Milford, Hollis, and all th e

10 communities that are served by Pennichuck Water W orks.

11 Q. None of whom have asked for a seat at the Board , is

12 that right?

13 A. (Mr. Patenaude) No.  None have.

14 MR. BOUTIN:  No further questions.

15 CHAIRMAN GETZ:  Thank you.  Commissioner

16 Ignatius.

17 CMSR. IGNATIUS:  Thank you.

18 BY CMSR. IGNATIUS: 

19 Q. I wanted to see if there's some nice method to these

20 questions, and I can't find one.  So, I'm going t o have

21 to move around a little bit.  The overall structu re of

22 this transaction that's proposed, a number of tim es in

23 the testimony refers to it being done for tax pur poses,

24 that some of the mechanisms that have been set up  are
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 1 to avoid bad tax consequences.  So, can -- Mr.

 2 Patenaude, probably, can you describe what your

 3 analysis has been on why these mechanisms will no t

 4 create bad tax consequences?  And, what would hap pen if

 5 it turns out that your decisions or the advice yo u've

 6 been given proven to be wrong and there are tax

 7 consequences that weren't anticipated?

 8 A. (Mr. Patenaude) The reason there are -- there w ould be

 9 no tax consequence is that Pennichuck Corporation  still

10 continues to operate as a taxable corporation, fi les

11 tax returns.  So, it hasn't triggered this -- the

12 built-in gain, which is referred to, I think, in my

13 testimony.  We feel pretty confident that that's an

14 appropriate tax treatment of that.

15 The other thing in this process is

16 really that we could not buy the shares of the

17 corporation with non-taxable debt.  So, that's a no-no.

18 So, it -- just because the debt -- the bonds them selves

19 are not allowed to buy shares of the corporation.   If

20 it were to be challenged, the built-in gain, the tax on

21 the built-in gain, I believe would have to, at th at

22 point in time, and even if it were challenged, th e

23 Company would have, you know, rights to fight the

24 challenge.  And, we believe that we have adequate
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 1 defenses and we believe we're right on the issue.   It

 2 would be years down the road before this issue we re

 3 resolved.  And, then, if it, for some reason, we' re

 4 deemed to be wrong, then I think the Company woul d have

 5 to turn to the City to -- or to bond itself to ge t the

 6 money to pay down this, the debt.

 7 Q. Is it fair that you imagine that as a very, ver y low

 8 risk?

 9 A. (Mr. Patenaude) Yes.

10 Q. The interest rate that's presumed for the trans action

11 is 6.5 percent, is that right?

12 A. (Mr. Patenaude) At the time that the transactio n was

13 signed, 6.5 percent was about right.

14 Q. And, the current rate we heard from the Mayor i s lower

15 than that, but I don't know if we heard an exact

16 number?

17 A. (Mr. Patenaude) The current rate is between 4.5  and

18 4.7 percent.

19 Q. And, obviously, the applicable rate will be at the time

20 of the actual bond issuance?

21 A. (Mr. Patenaude) That is correct.  I mean, rates  change

22 on a daily basis.

23 Q. One of the concerns raised by the Office of Con sumer

24 Advocate in prefiled testimony was that "a transa ction
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 1 that is entirely dependent on debt can be risky, if

 2 debt turns out to be much higher."  Do you have a n

 3 opinion on that?  This is sort of a pure debt ver sus

 4 debt and equity blend that we normally see in

 5 utilities.

 6 A. (Mr. Patenaude) The way that this has been stru ctured,

 7 with all debt, in reality, is -- I think is salab le to

 8 the public markets, because the transaction had b een

 9 structured so that the debt is paid down through the

10 Company.  I don't see any more risk, any further risk

11 than it would have if it was, you know, debt and

12 equity.  I mean, you still have the same componen ts.

13 And, as a matter of fact, as has been testified, the

14 costs to the ratepayers would be higher with the

15 equity, because the rate of return on an equity b asis

16 is much higher than it would be on the debt.  So,

17 there, I think, from the structural point of view , this

18 is better for the ratepayers, especially in this

19 environment, rate environment, where we're talkin g in

20 the mid 4 percent interest rate range, than it wo uld be

21 with both debt and equity, because equity -- with

22 equity, it still demands a higher return than wou ld the

23 bond markets today.  Why?  I don't know.  But it' s a

24 crazy world we live in.  And, bond debt is certai nly
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 1 more affordable today than equity.

 2 Q. There's been quite a lot of talk this morning a bout a

 3 pay-down of some of the City's eminent domain cos ts, if

 4 there are excess profits in a given year, limited  at

 5 the $500,000 level.  Is "excess" defined anywhere ?

 6 A. (Mr. Patenaude) It's not a defined term, per se.  But

 7 "excess" would be anywhere where, after the City' s debt

 8 is paid off -- after the City's debt for that

 9 particular period is paid off, and the expenses a re

10 paid, anything above that.

11 Q. So, the first dollar over would be in the exces s?

12 A. (Mr. Patenaude) Right.

13 Q. Okay.  Also, on eminent domain costs, in Exhibi t 1, at

14 Page 6, I had a question on that list of transact ion

15 costs.  Number (3), the last sentence clarifies.  And,

16 it says that "these category of costs do not incl ude

17 PWW or Pennichuck's eminent domain costs as defin ed in

18 DW 10-091."  The sentence suggests that they,

19 therefore, do include the City's eminent domain c osts,

20 but I don't think that fits with other testimony.   So,

21 can you clarify, do the transaction costs listed on

22 Page 6 include the City's eminent domain costs?

23 A. (Mr. Patenaude) No, they do not.

24 Q. A few questions that may be better answered by the
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 1 Pennichuck witnesses, but I'll leave it to you to  sort

 2 out.  In the Settlement Agreement, there are

 3 provisions, I'm looking at Pages 15 and 16, for

 4 intercompany cash payments and participation in a  money

 5 pool.  Are these structures that are in place

 6 currently?

 7 A. (Ms. Hartley) Yes.

 8 Q. Will there be anything different, if the Settle ment

 9 Agreement and the merger transaction is approved,  in

10 how those are managed than what the companies cur rently

11 experience?

12 A. (Ms. Hartley) Currently, there's no contemplati on to

13 adjust any of these agreements.  If something com es up

14 that does need adjustment, we certainly will put that

15 on file with the Commission.  But no one has any

16 contemplation to change them at this time.

17 Q. So, they're included in this document -- in the  merger

18 document or the settlement document as continued

19 mechanisms among the companies, not that it's any thing

20 created new as a part of this transaction?

21 A. (Ms. Hartley) Yes.  The idea is everything stay s in

22 place as it is now, and will be operated in the s ame

23 form it is now.  So, therefore, the money pool an d the

24 management fee allocation should follow that in t he
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 1 same manner.  So, again, though, as we get into t his,

 2 if, during the year, we find something that shoul d be

 3 adjusted, we certainly would file that with the

 4 Commission.  But no one is foreseeing that as nec essary

 5 at this time.

 6 Q. Mr. Ware, you described earlier this morning th at there

 7 was a provision for coming in with rate cases for  the

 8 utilities in 2013, and it's on Page 13 of the

 9 Settlement Agreement, because you anticipated low er

10 debt and, therefore, could flow through lower rat es, is

11 that correct?

12 A. (Mr. Ware) That was part of the reasoning, yes.

13 Q. If the debt is not lower, is there still a reas on to be

14 required to come in for a rate case?

15 A. (Mr. Ware) I think that it's important that we look at

16 the financials of each of the utilities.  For ins tance,

17 Pennichuck East Utilities, one of the benefits of  the

18 Settlement Agreement is that they stay out of rat es for

19 a year.  Under the best of the interest rates, th ey

20 will need rate relief.  The amount of rate relief  will

21 be a function of the final interest rate.  As far  as

22 Pennichuck Water Works and the Pittsfield Aqueduc t

23 Company, until you look at the specifics of 2012,  what

24 the final interest rate is, if the interest rate were
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 1 at the six and a half percent range, which we no way,

 2 shape or form anticipate, you would probably have  to

 3 come in or could -- might have to come in with 20 12 as

 4 a test year, in any event, because the view of th e

 5 operations were based on 2009, which was when our  last

 6 rate case was.

 7 Q. If it appears, in looking at the records of the

 8 Company, that, in 2012, there is no need for rate

 9 relief, up or down, no change that's likely, does  it

10 still make sense for the Company, are there reaso ns

11 that the Company should come in and go through th e

12 expense of a rate case before the Commission?  

13 A. (Mr. Ware) Well, I think you identified, if, in  fact,

14 there was not a need for rate relief, either up o r

15 down, then, no, it would not make sense to come i n, in

16 my mind, for a rate case.  But, again, that's a v ery

17 narrow window, as I'm sure you realize, especiall y as

18 this structure is proposed.  Being right on the m ark,

19 being neither up nor down.  But, if you hit that mark,

20 certainly, there would be no need to come in and go

21 through the expense of a rate case, if you were a t that

22 appropriate level of revenue.

23 Q. What is the relationship between the "March 31s t, 2012"

24 date at the top of Page 13, on whether the merger
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 1 closes before or after that date, and the testimo ny of

 2 Mayor Lozeau that it has to close by the end of

 3 December 2011?

 4 A. (Mr. Ware) [Answer stricken pursuant to following

 5 ruling by the Chairman at Page 101 herein.]

 6 MS. HOLLENBERG:  Excuse me.  I would

 7 just make the comment at this point that these ar e -- I

 8 think Mr. Ware is discussing confidential settlem ent

 9 discussions, for one.  And, I'm not quite sure th at that

10 would be the way that the OCA would categorize wh at it

11 requested in the context of those discussions.

12 CMSR. IGNATIUS:  Let me --

13 MR. CAMERINO:  And, I just want to maybe

14 suggest to the witness that the issue here is asc ribing

15 particular understandings to other parties.  If y ou want

16 to give your best understanding of what the Settl ement is

17 intended to achieve, I think that would address t he

18 Commissioner's questions, and then other parties can go

19 from there.

20 CMSR. IGNATIUS:  And, I can refine the

21 question.

22 BY CMSR. IGNATIUS: 

23 Q. If the transaction does not close December 31st , 2011,

24 is it still a possibility that it could close lat er
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 1 than that or is that December date truly a drop-d ead

 2 date?

 3 A. (Mr. Patenaude) The Agreement, the Merger Agree ment

 4 calls for a drop-dead date of December 31st, 2011 .  But

 5 there is a stipulation in the Agreement where bot h

 6 parties can mutually agree to extend that date, w hich

 7 hasn't been done yet.  That has not been done.  S o,

 8 that is in the Merger Agreement.

 9 Q. That's fine.  That was what I was getting at.  So, I

10 don't need to go further into how that term got i nto

11 the document.

12 MR. CAMERINO:  Could we just have one

13 minute please?

14 CMSR. IGNATIUS:  Yes.

15 (Atty. Camerino conferring with Atty. 

16 Hollenberg.) 

17 MR. CAMERINO:  I don't know, frankly,

18 how one does this in a public setting.  But, I th ink that,

19 to the extent that Mr. Ware's remark, comments ab out the

20 settlement discussions can be stricken from the r ecord, we

21 would request that that be done consistent with t he nature

22 of the settlement discussions.

23 MS. HOLLENBERG:  Yes, please.

24 CHAIRMAN GETZ:  Any objection?
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 1 (No verbal response) 

 2 CHAIRMAN GETZ:  All right.  Then, we

 3 will strike it from what would be the transcript.   It

 4 would be treated as "confidential" and redacted.

 5 Recognizing that there may be people who are not parties

 6 to this proceeding in the room, but that's how we  will

 7 treat the transcript out of this proceeding.

 8 MS. HOLLENBERG:  I guess it would just

 9 be my concern that it would exist within "the rec ord", and

10 don't think that it necessarily is an appropriate  part of

11 the record, even if it were kept confidential.  M y

12 request, and I thought I understood Attorney Came rino's

13 request, was that that statement be stricken from  the

14 record, and not necessarily kept in a separate pa rt of the

15 record.

16 CHAIRMAN GETZ:  Well, I guess there's a

17 few ways of looking at this.  Whether it's confid ential or

18 whether -- is it your larger concern that we don' t make a

19 decision based on what was said or we act as if i t was

20 never said and we never heard it, and there's no written

21 record anywhere?

22 MS. HOLLENBERG:  It would be my

23 preference that it not be incorporated into the r ecord

24 considered by the Commission for purposes of this
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 1 decision, and existing.  And, I guess the other c oncern

 2 that I have is that I don't agree with the statem ent.  I

 3 don't think it accurately categorizes -- or, capt ured what

 4 the OCA's position was in the context of those se ttlement

 5 discussions.  So, I believe it's inaccurate.  And , I don't

 6 have a witness here to put on to take that to the  next

 7 level.  So, I'm not quite sure what to do.

 8 CHAIRMAN GETZ:  Okay.  Well, we'll

 9 certainly take under consideration all that you'v e said.  

10 MS. HOLLENBERG:  Okay.  

11 CHAIRMAN GETZ:  And, so, maybe it's more

12 a question of the mechanics of what Mr. Patnaude does.

13 And, I guess my inclination would be that there w ould be a

14 blacked out area of the transcript, and no other rendition

15 of what was said during that period of the cross.

16 Does anybody have any objection to that

17 process?

18 (No verbal response) 

19 CHAIRMAN GETZ:  Okay.  Thank you.  Then,

20 let's proceed.

21 CMSR. IGNATIUS:  Thank you.  And, just a

22 couple more areas.

23 BY CMSR. IGNATIUS: 

24 Q. There's reference in the prefiled testimony of
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 1 Mr. Teebom that there's been no inventory made of  the

 2 property that's being -- well, I was going to say

 3 "transferred", but I'm not even sure that's the r ight

 4 word.  So, I won't -- let me not state -- speak t o his

 5 testimony, but just tell me, are properties that are

 6 currently held by any of the utilities changing t heir

 7 status in any way as a part of -- as a result of this

 8 proposed transaction?

 9 A. (Mr. Patenaude) What we're doing is we're buyin g the

10 shares of the parent company, Pennichuck Corporat ion.

11 That's the only thing that's changing here.  And,  all

12 the other properties stay the same.  If they're o wned

13 by PWW, then they're owned by PWW, and PAC, and P EU.

14 So, none of that changes.  The only thing that ch anges

15 is the ownership of the shares.  The shares that are

16 owned by public shareholders today will be owned by the

17 City after the transaction.

18 Q. And, in the testimony from the City and others that one

19 of the benefits of this transaction would be that  the

20 control of the real estate, and specifically the

21 watershed, would be now held by the City.  Could you

22 explain --

23 A. (Mr. Patenaude) The ownership itself does not c hange,

24 per se.  So, if land is owned by Pennichuck Water
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 1 Works, it's owned by Pennichuck Water Works.  So,  by

 2 the City owning the shares of Pennichuck Corporat ion,

 3 it owns everything else that's underneath it, per se.

 4 While, in actuality, the land, the buildings, and

 5 whatever other assets, trucks and pipes, are stil l

 6 owned by their respective utilities and subsidiar ies.

 7 Q. And, any decision-making about changes to those

 8 properties, and I'm particularly thinking about t he

 9 physical real estate, is that any different as a result

10 of this transaction than it would have been other wise?

11 A. (Mr. Patenaude) There is no difference, other t han, you

12 know, the City's ownership.

13 Q. Okay.  But I'm trying to understand what the "C ity's

14 ownership" means when you say that?

15 A. (Mr. Patenaude) Well, it means, in other words,  at the

16 end of the day, the shareholders of Pennichuck we re to

17 develop land or selling land, under the City's

18 ownership, that's not the City's mantra, so to sp eak,

19 to develop undeveloped land.  But it will hold th at

20 land and not develop it.  So, while -- and there is a

21 provision in the By-Laws, I believe, it's either in the

22 articles or the By-Laws, that says any major

23 transactions, for instance, sale of a utility, sa le of

24 land, would have to be approved by the sole
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 1 shareholder.  So, that's the way it gets control,  per

 2 se.

 3 Q. And, the mechanism, when you say "approval by t he sole

 4 shareholder", which is the City, would be what, a  vote

 5 of --

 6 A. (Mr. Patenaude) Board of Aldermen.

 7 Q. Similarly, in testimony earlier today, I think it was

 8 you, Mr. Patenaude, who said, or it may have been  Mr.

 9 Ware, who said that you would require -- "it woul d be

10 required that the Aldermen would vote on any amou nt to

11 be borrowed", and I wanted to compare that agains t the

12 statement in the testimony from the Town of Merri mack,

13 which is Exhibit 16, at Page 2, that says, I'll j ust

14 quote this one sentence, "One of these limitation s is

15 that the Aldermen have final say regarding capita l

16 expenditures."  Do you agree with that sentence,

17 "capital expenditures"?

18 A. (Mr. Patenaude) I would disagree with that.  I' ll let

19 my --

20 A. (Mr. Ware) My understanding is that I would dis agree

21 with that as well.  That the City, as shareholder , has

22 say over bonding amounts, but not over specific c apital

23 projects.

24 Q. So, what -- is there a list of the items that r equire
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 1 approval not just from the Board, but from the Ci ty's

 2 Aldermen?

 3 A. (Mr. Patenaude) The By-Laws have a list of item s that

 4 require the sole shareholder's approval.  I'm try ing to

 5 think of the section, that's a reservation,

 6 "reservation of rights", I think it was.

 7 MR. CAMERINO:  Could I, just maybe to

 8 move this along, Commissioner?

 9 CMSR. IGNATIUS:  Please.

10 MR. CAMERINO:  If you look at Exhibit A

11 to the Merger Agreement, which is attached to May or

12 Lozeau's February 18th testimony, it's Bates Page  79, the

13 second page of the "Amended and Restated Articles  of

14 Incorporation".  And, there are the "Reserved Pow ers" that

15 Mr. Patenaude is referring to.  Exhibit A to the Merger

16 Agreement attached to Mayor Lozeau's testimony.

17 CMSR. IGNATIUS:  Thank you.

18 BY CMSR. IGNATIUS: 

19 Q. And, I haven't gone through this very slowly he re, but

20 it sounds like we would agree that borrowing by t he

21 corporation is on this list of the things that wo uld

22 require Aldermen approval?

23 A. (Mr. Patenaude) Yes, that's correct.

24 Q. And, did you just mention another one a moment ago?
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 1 I'm losing track here.  Sale of --

 2 A. (Mr. Patenaude) Either major acquisitions or

 3 dispositions.

 4 Q. Okay.  But more routine decision-making on the part of

 5 the utilities would go through the review and app roval

 6 of the Board?

 7 A. (Mr. Patenaude) It would be management and the Board.

 8 Q. And, not have that higher further requirement o f the

 9 City's approval by the Aldermen?

10 A. (Mr. Patenaude) Yes.

11 CMSR. IGNATIUS:  Thank you.  Nothing

12 else.

13 BY CHAIRMAN GETZ: 

14 Q. Okay.  Mr. Patenaude, I just have one area I wa nt to

15 ask about, and it's the eminent domain costs.  An d, in

16 your second supplemental testimony from October 1 8th,

17 on Page 7, you know, and it's between Line 7 and 17,

18 you refer to the Settlement Agreement -- actually , I

19 think you refer to "III.B.4", but I think it may be

20 III.D.4, on Page 16 in the Settlement Agreement.  And,

21 I'm just trying to understand clearly how the pot ential

22 recovery of eminent domain costs works.

23 And, I guess I can think of this in at

24 least two ways.  That you can recover up to $500, 000 a
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 1 year, and I guess, in one scenario, you'd have te n

 2 years and ten chances to get your $500,000 each y ear,

 3 and that would be it.  Or, in the first year, if you

 4 didn't get the $500,000, or you got some lesser n umber,

 5 that you'd have whatever number of years it takes  to

 6 get the opportunity to recover the 5 million.  So , --

 7 A. (Mr. Patenaude) It's the latter.

 8 CHAIRMAN GETZ:  Okay.  That's all I had.

 9 Any redirect, Mr. Camerino?

10 MR. CAMERINO:  Yes, just very briefly.

11 A couple of items.

12 REDIRECT EXAMINATION 

13 BY MR. CAMERINO: 

14 Q. And, starting with where the Chairman left off,  Mr.

15 Patenaude.  If you look at the Settlement on Page  16,

16 and that -- there's a Paragraph 4 there, and that 's the

17 section that describes the payment of dividends a nd

18 distributions to Pennichuck Corporation, is that

19 correct?

20 A. (Mr. Patenaude) That is correct.

21 Q. Okay.  And, you may recall a question from Comm issioner

22 Ignatius regarding whether excess profits or avai lable

23 profits for payment of the eminent domain costs i s

24 described anywhere.  Is this a description of the
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 1 circumstances and monies from which those funds c an be

 2 paid?  I direct your attention to Paragraph -- th e

 3 beginning of Paragraph ii there, under 4.

 4 A. (Mr. Patenaude) Yes.

 5 Q. So, to the extent that the City is determining whether

 6 funds are available for that, such distribution, it

 7 would refer to this paragraph?

 8 A. (Mr. Patenaude) Yes.

 9 Q. Mr. Ware, there was a discussion on cross-exami nation

10 by Mr. Boutin regarding the CBFRR, and if there w ere

11 shortfall in funds available.  You recall that

12 questioning?

13 A. (Mr. Ware) Yes.

14 Q. And, Mr. Boutin asked you, talked about there b eing a

15 first call on funds available to the Company in o rder

16 to pay the CBFRR.  Do you recall that?

17 A. (Mr. Ware) Yes.

18 Q. Would you turn to Exhibit C of the Settlement A greement

19 please.  And, what's the purpose of this exhibit?   What

20 does it describe?

21 A. (Mr. Ware) It's to describe the procedures to b e used

22 with the Rate Stabilization Fund, and also a view  of

23 the establishment of the CBFRR account and how it s

24 revenues would be handled.
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 1 Q. And, I suppose there are numbers of ways, if th e

 2 Company comes in for a rate case, or the Companie s come

 3 in for a rate case, and they have a revenue requi rement

 4 set, there are a number of ways in which it could  turn

 5 out that there would be insufficient funds availa ble to

 6 pay, theoretically, let's say, to pay the CBFRR, or

 7 excess funds.  Is that a fair statement?

 8 A. (Mr. Ware) Yes.

 9 Q. One of those ways could be that it's a very wet  summer,

10 and the sales are not what's assumed in setting t he

11 revenue requirement.  Is that a fair statement?

12 A. (Mr. Ware) Yes.

13 Q. And, is that one of the kinds of circumstances that

14 this mechanism for drawing from the Rate Stabiliz ation

15 Fund is intended to apply to?

16 A. (Mr. Ware) Yes.

17 Q. Another such situation would be, the Company's regular

18 operating expenses go up from what was assumed in

19 setting the revenue requirement, correct?

20 A. (Mr. Ware) Relative to withdrawal on the RSF ac count?

21 Q. That the total revenue -- well, that's actually  what my

22 question is.  The total revenues might be less th an was

23 assumed in the rate case, correct?

24 A. (Mr. Ware) If you had a wet summer.
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 1 Q. Not a wet summer.  We have an exactly normal su mmer.

 2 A. (Mr. Ware) Okay.

 3 Q. The total revenues -- and, I'm sorry, not the r evenues

 4 would be off, the net income available, let's say , to

 5 the Company would vary from what was assumed in t he

 6 rate case, correct?

 7 A. (Mr. Ware) If your premise was, if expenses wen t up

 8 above those that were in the establishment of the

 9 revenue requirement?

10 Q. That's right.  So, just to be clear, we have a

11 perfectly normal, same as assumed in the rate cas e,

12 summer, in terms of weather.  The revenues come i n as

13 anticipated, but the expenses are higher than was

14 assumed.  Do you have that in mind?

15 A. (Mr. Ware) Yes.

16 Q. Would there be a draw in the Rate Stabilization  Fund in

17 that situation?

18 A. (Mr. Ware) No.

19 Q. How do we know that?  

20 A. (Mr. Ware) Because the mechanism that's establi shed and

21 described here is the first thing that happens is  that

22 the revenues that were allowed or, you know, the

23 revenue requirement established by the rate case will

24 be known, the amount of the CBFRR payment will be
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 1 known.  I'll use the easy numbers, 9 million and

 2 27 million.  The mechanism says that 33 percent o f each

 3 month's revenues flow into the CBFRR account.  So , if

 4 your revenues are on par, the portion of revenues  going

 5 over to the CBFRR will be on par, and there will be no

 6 shortfall in that area.  The shortfall would be i n the

 7 remaining 67 percent that are generated through t he

 8 conventional process, which is meant to cover the

 9 expenses associated with a conventional process.

10 That's where the shortage would be.  And, that's where

11 you would then have to depend upon other sources of

12 cash.  You would not go into the Rate Stabilizati on

13 Fund.

14 Q. And, if that recurred for another year, let's s ay we

15 had a second year, normal weather, the revenues w ere as

16 anticipated, but the expenses continued to be hig her,

17 what would the Company do?

18 A. (Mr. Ware) We would seek rate relief.

19 Q. Would it draw from the Rate Stabilization Fund to pay

20 the CBFRR?

21 A. (Mr. Ware) No, you would not.

22 MR. CAMERINO:  Okay.  Thank you.

23 CHAIRMAN GETZ:  Mr. Teebom.

24 MR. TEEBOM:  I have one question with
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 1 this whole revenue business.  

 2 CHAIRMAN GETZ:  Well, wait a second.  Is

 3 this a question following up on the redirect from

 4 Mr. Camerino?

 5 MR. TEEBOM:  Yes, I think so, or you can

 6 decide.  I'll ask the question.

 7 RECROSS-EXAMINATION 

 8 BY MR. TEEBOM: 

 9 Q. In the Hartley exhibits, Schedule 1, it talks a bout

10 water sales.  Under Pennichuck ownership is

11 $24 million; under Nashua ownership is $14 millio n.

12 Customer base stays the same.  So, how can there be a

13 $10 million drop in water sales?

14 CHAIRMAN GETZ:  Well, this is beyond the

15 scope of recross, doesn't respond to the redirect  of

16 Mr. Camerino.  So, we're not going to permit the question.

17 Mr. Serell, do you have any redirect?

18 MR. SERELL:  I do not, Commissioner.

19 CHAIRMAN GETZ:  Okay.  Then, Mr. Boutin,

20 do you have --

21 MR. BOUTIN:  Yes.

22 CHAIRMAN GETZ:  -- brief proposed

23 recross related to Mr. Camerino's questions?  

24 MR. BOUTIN:  Yes.  Yes, I do.
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 1 CHAIRMAN GETZ:  Okay.

 2 MR. BOUTIN:  Just one question, or two

 3 questions.

 4 BY MR. BOUTIN: 

 5 Q. First of all, if the Rate Stabilization Fund is  drawn

 6 down, because there's a deficiency in paying off the

 7 CBFRR portion or for whatever reason, ultimately,  it's

 8 got to be replenished, isn't that so?

 9 A. (Mr. Ware) That is what's proposed, yes.

10 Q. So, ultimately, either operating revenues are d own or

11 the Rate Stabilization Fund is drawn down, you're

12 looking at a rate case, am I correct?

13 A. (Mr. Ware) The Rate Stabilization Fund may go d own or

14 up over time.  So, that will not be the indicator  of

15 the need for a rate case, at least in my estimati on.

16 Q. But, if -- excuse me, I'm sorry.  I thought you  were

17 done.  Did you have something else?  If the Rate

18 Stabilization Fund is designed to be replenished,  and

19 you've got to find the money to do it, then a rat e case

20 is one of the ways to do it, and the most likely

21 outcome, if it has to happen?

22 A. (Mr. Ware) I'm not -- again, it will only be

23 replenished at a rate case.

24 Q. And, the residency of the Rate Stabilization Fu nd is in

   {DW 04-048/DW 11-026} [MORNING SESSION ONLY] {10 -25-11}



          [WITNESS PANEL:  Hartley|Ware|Patenaude]
   114

 1 Pennichuck Water Works, that operating utility, r ight? 

 2 A. (No verbal response).

 3 Q. So, that's the Company that's going to come in for a

 4 rate case?

 5 A. (Mr. Ware) Yes.

 6 MR. BOUTIN:  Thank you.

 7 CHAIRMAN GETZ:  Mr. Camerino, --

 8 MS. HOLLENBERG:  I actually now have a

 9 question, and I would beg the Commission allowing  me to

10 ask the question, to follow up on a question Mr. Boutin

11 asked?

12 CHAIRMAN GETZ:  Is there any objection?

13 (No verbal response) 

14 CHAIRMAN GETZ:  Ms. Hollenberg.

15 MS. HOLLENBERG:  Thank you.  

16 BY MS. HOLLENBERG: 

17 Q. Mr. Ware, could you point to the portion of the

18 Settlement Agreement that talks about replenishme nt of

19 the Rate Stabilization Fund?

20 A. (Mr. Ware) Yes.  It is in Exhibit C.  And, it i s in

21 Paragraph 4, and the last sentence on that Page 1  of

22 Exhibit C.

23 Q. And, that sentence is "The replenishment or red uction

24 amount will be reflected in PWW rates through a

   {DW 04-048/DW 11-026} [MORNING SESSION ONLY] {10 -25-11}



          [WITNESS PANEL:  Hartley|Ware|Patenaude]
   115

 1 deferred debit or credit amortized over a three-y ear

 2 period."  Is that correct?

 3 A. (Mr. Ware) Yes.

 4 Q. Do you agree that there's no language in the Se ttlement

 5 Agreement that talks about the process to be used  for

 6 the replenishment or reduction in the Rate -- in the

 7 Rate Stabilization Fund?  It doesn't specifically

 8 mention that it will occur in a rate case, althou gh it

 9 talks about it being recovered --

10 A. (Mr. Ware) Well, it says "at the time of each P WW rate

11 case."  That's the last sentence in Paragraph 4.

12 Q. Where does it say "at the time"?

13 A. (Mr. Ware) Paragraph 4.

14 CHAIRMAN GETZ:  Well, I'm sorry.  It's

15 the second to last sentence.

16 WITNESS WARE:  Second, okay.

17 MS. HOLLENBERG:  Oh.  Okay.

18 CHAIRMAN GETZ:  And, I think

19 Ms. Hollenberg previously read the last sentence.

20 MS. HOLLENBERG:  Uh-huh.  Okay.  Thank

21 you.

22 CHAIRMAN GETZ:  Is that all,

23 Ms. Hollenberg?

24 MS. HOLLENBERG:  Yes.  Thank you.
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 1 CHAIRMAN GETZ:  Mr. Camerino, last

 2 chance?

 3 MR. CAMERINO:  May I have just one

 4 second to confer with co-counsel?

 5 CHAIRMAN GETZ:  Yes.

 6 (Atty. Camerino conferring with Atty. 

 7 Serell and Atty. Ardinger.) 

 8 MR. CAMERINO:  I apologize, Mr.

 9 Chairman.  I just have a -- wanted to clarify one  thing

10 that Mr. Ware said in response to Mr. Boutin's re cross.

11 CHAIRMAN GETZ:  Re-redirect then.

12 RE-REDIRECT EXAMINATION 

13 BY MR. CAMERINO: 

14 Q. Mr. Ware, I'd like to address and focus your at tention

15 on Exhibit C to the Settlement Agreement again.  And,

16 you said, in response to a question from Mr. Bout in,

17 that the Rate Stabilization Fund is "only repleni shed

18 in a rate case".  And, I just want to give you a

19 hypothetical, and ask you to explain to the Commi ssion

20 what happens.  I asked you about a normal weather  year.

21 Assume we had a wet year, and, in fact, you did h ave to

22 draw from the RSF.  And, so, now it's down to fou r and

23 a half million dollars.  You don't come in for a rate

24 case.  The next year is a dry year.  And, the Com pany,
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 1 one of the companies, or Pennichuck Water Works h as

 2 higher than anticipated sales, and more revenues than

 3 are needed to pay its expenses and pay the CBFRR.   In a

 4 year such as that, where the utility has addition al

 5 revenues, do any monies flow back in to the RSF t o move

 6 toward making it whole?

 7 A. (Mr. Ware) Yes.  The accounting, and, by your e xample,

 8 let's say that the revenue requirement was 27 mil lion.

 9 But, we have a hot, dry year where we bring in

10 $29 million.  So, we have $2 million of, if you w ill,

11 excess revenues.  Thirty-three percent of that $2

12 million, $667,000 would flow into the CBFRR accou nt and

13 back to the RSF account.

14 MR. CAMERINO:  Thank you.

15 CHAIRMAN GETZ:  Okay.  With that, then

16 the panel is excused.  Thank you.  Let's go off t he record

17 for a moment.

18 (Off-the-record discussion ensued.) 

19 CHAIRMAN GETZ:  Okay.  So, let's go back

20 on the record.  And, we're going to take the lunc h recess,

21 and resume at 1:15.  Thank you.

22 (Lunch recess taken at 11:55 a.m.  

23 Hearing to resume under separate cover 

24 identified as " Afternoon Session Only".) 
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